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U.S. Customs Service 


Treasury Decisions 


(T.D. 88-52) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of 31 U.S.C. 5151, for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C. Customs Regulations (19 CFR 159, Subpart C). 

Quarter beginning: July 1, 1988 through September 30, 1988. 


a 
joliars 


$0.789900 
0.078064 
0.026240 
N/A 
0.819001 
0.267996 


0.070721 

N/A 

1.477000 

0.000740 

0.007457 

0.382117 

N/A 

Netherlands i 0.487211 
New Zealand 0.676000 
0.149925 

Philippines N/A 
0.006707 

Republic of South Africa 0.428082 
Singapore 0.487805 
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Quarterly rates of exchange, July 1-Sept. 30, 1988. (continued): 





Country Name of currency inc 
ollars 


$0.008232 

0.031769 

0.158730 

0.660720 

Baht (Tical) 0.039231 

United Kingdom 1.701000 
Venezuela Bolivar N/A 


(LIQ-03-01 S:NISD CIE) 


Dated: August 24, 1988. 
ANGELA DeGaETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 88-53) 
FOREIGN CURRENCIES 


DaiLy Rates FoR CouNTRIES Not ON QUARTERLY LIST FOR JUNE 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 


June 1, 1988 $0.007270 
June 2, 1988 .007236 
June 3, 1988 .007254 
June 6, 1988 .007249 
June 7, 1988 .007267 
June 8, 1988 .007257 
June 9, 1988 .007246 
June 10, 1988 .007260 
June 13, 1988 .007241 
June 14, 1988 .007158 
June 15, 1988 .007120 
June 16, 1988 .007125 
June 17, 1988 .007117 
June 20, 1988 .007112 
June 21, 1988 .007107 
June 22, 1988 .007045 
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Greece drachma (continued): 


June 23, 1988 
June 24, 1988 
June 27, 1988 
June 28, 1988 
June 29, 1988 
June 30, 1988 


South Korea won: 


June 1-3, 1988 
June 6, 1988 
June 7, 1988 
June 8, 1988 
June 9, 1988 
June 10, 1988 
June 13-16, 1988 
June 17, 1988 
June 20-21, 1988 
June 22-24, 1988 
June 27-28, 1988 
June 29-30, 1988 


Taiwan N.T. dollar: 
June 1-3, 1988 
June 6-10, 1988 
June 13-15, 1988 
June 16, 1988 
June 17, 1988 
June 20, 1988 
June 21, 1988 
June 22, 1988 
June 23, 1988 
June 24, 1988 


(LIQ-03-01 S:NISD CIE) 


Dated: August 1, 1988. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 88-54) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR JUNE 1988 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
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tum or more from the quarterly rate published in Treasury Deci- 
sion 87-23 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Australia dollar: 


June 1, 1988 
June 2, 1988 
June 3, 1988 
June 6, 1988 
June 7, 1988 
June 8, 1988 
June 9, 1988 
June 10, 1988 
June 13, 1988 
June 14, 1988 
June 15, 1988 
June 16, 1988 
June 17, 1988 
June 20, 1988 
June 21, 1988 
June 22, 1988 
June 23, 1988 
June 24, 1988 
June 27, 1988 
June 28, 1988 
June 29, 1988 
June 30, 1988 


Austria schilling: 


June 14, 1988 $0.081367 
June 15, 1988 .081050 
June 16, 1988 .081037 
June 17, 1988 .081031 
June 20, 1988 .080821 
June 21, 1988 .080824 
June 22, 1988 .079962 
June 23, 1988 .079567 
June 24, 1988 .078247 
June 27, 1988 .078137 
June 28, 1988 .078601 
June 29, 1988 .077688 
June 30, 1988 .078110 


Belgium franc: 


June 14, 1988 $0.027397 
June 15, 1988 .027278 
June 16, 1988 .027241 
June 17, 1988 .027263 
June 20, 1988 .027159 
June 21, 1988 .027159 
June 22, 1988 .026867 

.026731 
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Belgium franc (continued): 


June 24, 1988 $0.026296 
June 27, 1988 .026261 
June 28, 1988 .026420 
June 29, 1988 .026089 
June 30, 1988 .026240 


Denmark krone: 


June 17, 1988 $0.149589 
June 20, 1988 .149365 
June 21, 1988 149410 
June 22, 1988 .147798 
June 23, 1988 .147167 
June 24, 1988 .144655 
June 27, 1988 .144645 
June 28, 1988 -145582 
June 29, 1988 .143875 
June 30, 1988 .144928 


Finland markka: 


June 22, 1988 $0.237558 
June 23, 1988 .235710 
June 24, 1988 .231508 
June 27, 1988 .231535 
June 28, 1988 .232396 
June 29, 1988 .229700 
June 30, 1988 .230681 


France franc: 


June 15, 1988 $0.169062 
June 16, 1988 169119 
June 17, 1988 169176 
June 20, 1988 -168577 
June 21, 1988 -168634 
June 22, 1988 -166945 
June 23, 1988 -166251 
June 24, 1988 -163666 
June 27, 1988 .162840 
June 28, 1988 164123 
June 29, 1988 -162259 
June 30, 1988 .163199 


Germany deutsche mark: 


June 14, 1988 $0.572246 
June 15, 1988 .570386 
June 16, 1988 570125 
June 17, 1988 .570386 
June 20, 1988 .568085 
June 21, 1988 .568893 
June 22, 1988 562272 
June 23, 1988 .559910 
June 24, 1988 550964 
June 27, 1988 549904 
June 28, 1988 .552792 
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Germany deutsche mark (continued): 


June 29, 1988 $0.546597 
June 30, 1988 .550358 


Ireland pound: 


June 15, 1988 
June 16, 1988 
June 17, 1988 
June 20, 1988 
June 21, 1988 
June 22, 1988 
June 23, 1988 
June 24, 1988 
June 27, 1988 
June 28, 1988 
June 29, 1988 
June 30, 1988 


Italy lira: 


June 14, 1988 $0.000771 
June 15, 1988 .000769 
June 16, 1988 .000768 
June 17, 1988 .000768 
June 20, 1988 .000766 
June 21, 1988 .000766 
June 22, 1988 .000759 
June 23, 1988 .000754 
June 24, 1988 .000743 
June 27, 1988 .000741 
June 28, 1988 .000746 
June 29, 1988 .000737 
June 30, 1988 .000741 


Japan yen: 


June 24, 1988 $0.007657 
June 27, 1988 .007641 
June 28, 1988 .007637 
June 29, 1988 .007477 
June 30, 1988 .007489 


Netherlands guilder: 


June 14, 1988 $0.509944 
June 15, 1988 .508259 
June 16, 1988 .507357 
June 17, 1988 .507485 
June 20, 1988 .505051 
June 21, 1988 : .505561 
June 22, 1988 .499376 
June 23, 1988 .497018 
June 24, 1988 .489237 
June 27, 1988 .487805 
June 28, 1988 .490196 
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Netherlands guilder (continued): 


June 29, 1988 $0.484496 
June 30, 1988 


New Zealand dollar: 


June 1, 1988 $0.697700 
June 2, 1988 .693200 
June 3, 1988 .699000 
June 6, 1988 .692300 
June 7, 1988 .695300 
June 8, 1988 .698000 
June 9, 1988 .698100 
June 13, 1988 -704500 
June 14, 1988 -700800 
June 15, 1988 -705300 
June 16, 1988 -707500 
June 17, 1988 .716000 
June 20, 1988 .723400 
June 21, 1988 -721600 
June 22, 1988 .715300 
June 23, 1988 .708700 
June 24, 1988 .707000 
June 27, 1988 .691000 


Portugal escudo: 


June 14, 1988 $0.007013 
June 15, 1988 .006998 
June 16, 1988 .006999 
June 17, 1988 .006983 
June 20, 1988 .006976 
June 21, 1988 .006971 
June 22, 1988 .006918 
June 23, 1988 .006863 
June 24, 1988 .006761 
June 27, 1988 .006734 
June 28, 1988 .006784 
June 29, 1988 .006723 
June 30, 1988 .006718 


Republic of South Africa rand: 


June 1, 1988 $0.448632 
June 2, 1988 .442478 
June 3, 1988 .447828 
June 6, 1988 447227 
June 7, 1988 447227 
June 8, 1988 .447227 
June 9, 1988 .446030 
June 10, 1988 .448029 
June 13, 1988 .446732 
June 14, 1988 .441501 
June 15, 1988 -438596 
June 16, 1988 .439078 
June 17, 1988 437445 
June 20, 1988 .439174 
June 21, 1988 438404 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 36, SEPTEMBER 7, 1988 


Republic of South Africa rand (continued): 


June 22, 1988 $0.436110 
June 23, 1988 434972 
June 24, 1988 .435161 
June 27, 1988 .431965 
June 28, 1988 434311 
June 29, 1988 .430478 
June 30, 1988 429185 


Switzerland franc: 


June 1, 1988 $0.693866 
June 2, 1988 .695894 
June 3, 1988 .694686 
June 9, 1988 .696524 
June 10, 1988 695749 
June 13, 1988 693241 
June 14, 1988 .683667 
June 15, 1988 .682128 
June 16, 1988 .684275 
June 17, 1988 .686106 
June 20, 1988 .683293 
June 21, 1988 .683714 
June 22, 1988 .678841 
June 23, 1988 .676590 
June 24, 1988 .663570 
June 27, 1988 .664231 
June 28, 1988 .667557 
June 29, 1988 .659848 
June 30, 1988 .664011 


United Kingdom pound: 


June 3, 1988 
June 14, 1988 
June 15, 1988 
June 16, 1988 
June 17, 1988 
June 120, 1988 
June 21, 1988 
June 22, 1988 
June 23, 1988 
June 24, 1988 
June 27, 1988 
June 28, 1988 
June 29, 1988 
June 30, 1988 


(LIQ-103-01 S:NISD CIE) 
Dated: August 4, 1988. 


ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 
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(T.D. 88-55) 


FOREIGN CURRENCIES 


DaiLy Rates For CouNnTRIES Not ON QUARTERLY List FoR JULY 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 

Holiday: July 4, 1988. 


Greece drachma: 


July 1, 1988 

duly 5, 1988 

July 6, 1988 

July 7, 1988 

July 8, 1988 

July 11, 1988 
July 12, 1988 
July 13, 1988 
July 14, 1988 
July 15, 1988 
July 18, 1988 
July 19, 1988 
July 20, 1988 
July 21, 1988 
July 22, 1988 
July 25, 1988 
July 26, 1988 
July 27, 1988 
July 28, 1988 
July 29, 1988 


South Korea won: 


July 1, 1988 $0.001367 
July 5, 1988 .001367 
July 6, 1988 .001368 
July 7, 1988 .001370 
July 8, 1988 .001371 
July 11, 1988 .001371 
July 12, 1988 .001371 
July 13, 1988 .001372 
July 14, 1988 .001372 
July 15, 1988 .001372 
July 18, 1988 .001372 
July 19, 1988 .001372 
July 20, 1988 .001373 
July 21, 1988 .001374 
July 22, 1988 .001375 
July 25-29, 1988 .001376 
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Taiwan N.T. dollar: 


July 1, 1988 

July 5, 1988 $0.034638 
July 6, 1988 034662 
July 7, 1988 .034686 
July 8, 1988 .034710 
July 11, 1988 .034783 
July 12, 1988 .034807 
July 13, 1988 .034807 
July 14, 1988 .034807 
July 15, 1988 .034831 
July 18, 1988 .035868 
July 19, 1988 .034868 
July 20, 1988 .034868 
July 21, 1988 .034868 
July 22, 1988 .034868 
July 25, 1988 .034880 
July 26, 1988 .034880 
July 27, 1988 .034868 
July 28, 1988 034868 
July 29, 1988 .034868 


(LIQ-03-01 S:NISD CIE) 


Dated: August 1, 1988. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 88-56) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR JULY 1988 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 88-23 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Holiday: July 4, 1988. 


New Zealand dollar: 
July 15, 1988 $0.638500 
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Republic of South Africa rand: 
July 18, 1988 $0.406339 


(LIQ-03-01 S:NISD CIE) 
Dated: August 1, 1988. 


ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., August 17, 1988. 


The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with the general information regarding the type 
of issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs BULLETIN,” within the meaning of sec- 
tion 177.10 of the Customs Regualtions (19 CFR 177.10), nor do such 
abstracts establish a uniform practice. Customs BULLETIN. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 88-11) 


ComMopiTy CLASSIFICATION 


C.S.D. 88-11(1)—Commodity: Appliques of mixed sequins, bugles, 
and beads hand-sewn to pieces of nylon organza fabric. Classifica- 
tion: Importer requests classification under the proposed HTSUS 
only. Item is classifiable as embroidery under heading 5810 fol- 
lowing GRI 1. The applicable subheading is 5810.92.0020, HTSUS, 
textile category 229. Document: Has. ruling letter 081784 dated 
May 25, 1988. 


C.S.D. 88-11(2)—Commodity: Belts (beaded textile) of man-made fi- 
ber; back closure by means of velcro-type strips fastened inside 
the ends. Outer surface decorated with various designs of beads 
and bugles. Classification: Importer requests classification under 
the HTSUSA only. Item is classifiable under subheading 
6217.10.0030, HTSUSA, textile category 659, as other made up 
clothing accessories of man-made fibers. Document: Hgqs ruling 
letter 082326, dated June 8, 1988. 


13 
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C.S.D. 88-11(3)—Commodity: Broccoli. Fresh broccoli approximately 
five inches in length intended to be processed into frozen broccoli. 
The broccoli has been cut at the base of the stem with no further 
cutting. These are full stalks or heads of broccoli, not banded or 
bunched and packed in bins designed to hold several hundred 
pounds. Classification: The broccoli is classified under the provi- 
sion for other vegetables, fresh, chilled, or frozen (but not reduced 
in size or otherwise prepared or preserved) in item 137.97, 
TSUSA. Document: Hgs ruling letter 082215 dated May 18, 1988. 


C.S.D. 88-11(4)—Commodity: Control apparatus (programmable) 
designed for use with resistance welding machines. The weld con- 
trol apparatus is microprocessor-based; accepts input and gener- 
ates appropriate output which facilitates control of welding ma- 
chines. Classification: The weld control apparatus is properly 
classifiable under item 685.90, TSUSA, which provides for control 
panels and parts thereof. Document: Hqs ruling letter 078500 dat- 
ed June 16, 1988. 


C.S.D. 88-11(5)—Commodity: Cotton print fabric; plain woven. Clas- 
sification: The cotton fabric is classifiable in item 320.3923, 
TSUSA, textile category 314. Classification under the HTSUSA is 
in subheading 5208.12.6020, textile category 314. Document: Hqs 


ruling letter 080144 dated May 18, 1988. 


C.S.D. 88-11(6)—Commodity: Digital Audio/Visual Integration De- 
vice (DAVID I). The “DAVID I’ is an electrical device that gener- 
ates audio and visual stimuli. The device is accompanied by head- 
phones, microphones, goggles and an equipment carrying case. 
Classification: The main unit of the “DAVID I’ is classifiable 
under item 688.42, TSUSA, covering electrical articles, not spe- 
cially provided for. The headphones are classifiable under item 
684.7040 TSUSA; the microphones under item 684.7010, TSUSA; 
the goggles under item 708.4550, TSUSA, and the carrying case 
under item 774.5800, TSUSA. Under the HTSUSA, the “DAVID 
I” and accompanying articles are classifiable under HTSUSA sub- 
heading 8543.80.9080. Document: Hgs ruling letter 081948, dated 
May 27, 1988. 


C.S.D. 88-11(7)—Commodity: Food cover: fold away food cover of le- 
no weave nylon fabric featuring four metal umbrella type ribs 
and a plastic top with a locking pin and pull cord. The article re- 
sembles a small umbrella. Classification: Ruling addresses classi- 
fication under the HTSUSA only. This article is classified under 
subheading 6304.93.0000 which provides for “Other furnishing ar- 
ticles excluding those of heading 9404: Other: Not knitted or cro- 
cheted, of synthetic fibers. The applicable textile and apparel cat- 
egory is 666. Document: Hqs ruling letter 081827 dated June 6, 
1988. 
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C.S.D. 88-11(8)—Commodity: Garments. Various two-piece (tops and 
shorts) infants’ and children’s garments of 100 percent cotton 
fabric. Classification: Separately classifiable articles of clothing. 
The tops are classifiable under item 384.4618, TSUSA, when in 
sizes 4-6x and item 384.4616, TSUSA, for sizes 7-14. Textile cate- 
gory 341, subheading 6204.22.3065, HTSUSA. The shorts are clas- 
sifiable under item 384.4723, TSUSA, when in sizes 4—6x, and 
item 384.4724, TSUSA, for sizes 7-14. Subheading 6204.22.3050, 
HTSUSA, textile category 348. Document: Hgs ruling letter 
080288, dated June 6, 1988. 


C.S.D. 88-11(9)—Commodity: Infants’ wearing apparel: girls’ woven 
cotton coverall and knit cotton shirt; girls’ woven cotton washsuit 
and knit cotton shirt. Classification: Separately classifiable arti- 
cles of clothing. The shirts are classifiable in item 384.2980, 
TSUSA, textile category 339. The coverall is classified under item 
384.5224, TSUSA, textile category 337. Classification of the wash- 
suit is under item 384.5233, TSUSA. HTSUSA classification: 
Shirts: subheading 6106.10.0030, HTSUSA, textile category 339. 
Coverall: subheading 6211.42.0020, HTSUSA, textile category 
337. Washsuit: subheading 6211.42.0025, HTSUSA, textile catego- 
ry 337. Document: Hgs ruling letter 080711 dated June 8, 1988. 


C.S.D. 88-11(10)—Commodity: Jackets (denim); women’s cotton den- 
im jacket with a front zippered opening, long sleeves with cuffs, 
side insert pockets with snap closures, shoulder yokes, stand up 
collar with a tab closure, and partially elasticized waistband. The 
jacket features a small pocket at the front waistband. At issue is 
whether or not the waistband pocket constitutes ornamentation 
for tariff classification purposes. Classification: The pocket at the 
front waistband does not constitute ornamentation for tariff clas- 
sification purposes. The jacket is classifiable under item 383.3477, 
TSUSA. DOCUMENT: Hgs ruling letter 081924, dated June 6, 
1988. 


C.S.D. 88-11(11)—Commodity: Jacket (women’s) of 100 percent cot- 
ton woven denim featuring a notched, pointed collar, fitted cuffs 
secured by metal snaps. Frontal opening is secured by five metal 
snaps. The jacket is ornamented with silver studs and elaborate 
embroidery. At issue is whether or not the garment is classifiable 
as a shirt or jacket. Classification: The garment is classifiable as 
a jacket under the provision for other women’s, girl’s, or infants’ 
wearing apparel, ornamented * * * in item 384.0522, TSUSA, tex- 
tile category 335. Document: Hgs ruling letter 081676 dated June 
10, 1988. 


C.S.D. 88-11(12)—Commodity: Jacket (men’s jacket). The garment is 
a hip-length jacket with a shell made from cotton canvas and cow- 
hide leather; lining is of quilted polyester. Jacket front is of wo- 
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ven cotton with small amounts of leather trim on the pocket 
flaps, welting, collar tab, and storm flap. Classification: Importer 
requests classification under the HTSUSA only. The jacket is 
classifiable under the provision for articles of apparel and cloth- 
ing accessories, of leather or of composition leather under sub- 
heading 4203.10.4030, HTSUSA. Document: Hgs ruling letter 
081655 dated June 10, 1988. 


C.S.D. 88-11(13)—Commodity: Bicycle Cyclocomputer. A lithium 
battery powered device for bicycles with digital readout of current 
speed, cadence range, maximum speed, odometer, trip distance, 
average speed and elapsed time. Classification: The cyclocom- 
puter for bicycles is classifiable under the provision for bicycle 
speedometers in item 711.93, TSUSA. Classification under the 
HTSUSA is in subheading 9029.20.2000 as bicycle speedometers. 
Document: Hgs ruling letter 081571 dated July 20, 1988. 


C.S.D. 88-11(14)—Commodity: Swimwear (men’s swimwear). Gar- 
ment consists of a 100 percent woven cotton shell through which 
a drawstring is threaded. Garment features a knitted liner of 
man-made fiber; pocket and fly front with snap and tab closure at 
the waistband. Classification: The garment is classified under the 
provision for men’s or boy’s wearing apparel, not ornamented, of 
cotton, in item 382.6585, TSUSA. Classification under the HT- 
SUSA is in subheading 6211.11.2010, which provides for men’s 
swimwear, of cotton, etc. Textile and apparel category 359 ap- 
plies. Document: Hgs ruling letter 082223 dated June 6, 1988. 


C.S.D. 88-11(15)—Commodity: Tackle box. Fishing tackle box made 
of plastic and having no lid or handle. Article is a sport fishing 
box designed to hold fishing equipment. Classification: TSUSA 
classification provided only. The sport fishing box is classifiable 
under the provision for other equipment designed for sport fish- 
ing, fishing tackle, and parts of such equipment and tackle * * * 
in item 731.70, TSUSA. Document: Hgs ruling letter 081174 dated 
June 9, 1988. 


C.S.D. 88-11(16)—Commodity: Textile novelity items of man-made 
fibers. Stuffed textile articles: candy canes, stars, butterflies, 
hearts, and other assorted plush articles ranging in size from 
three to seven inches in length and featuring a loop attached at 
the top of each item. Classification: The novelity items are classi- 
fiable as textile articles, not specially provided for * * * if orna- 
mented, in item 386.1443, TSUSA; if unornamented, in item 
389.5000, TSUSA. Document: Hgs ruling letter 082022 dated May 
27, 1988. 


C.S.D. 88-11(17)—Commodity: Vest. Boys’ 100 percent cotton woven 
vest with hood. Classification: The vest, if in sizes for boys over 
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the age of 6, the garment is classified as an unornamented woven 
cotton vest * * * in item 381.5920, TSUSA; textile category 359. 
Infant size is classifiable as an unornamented woven cotton vest 
* * * in item 384.4421, TSUSA; textile category 359. Classification 
under the HTSUSA is in subheading 6211.32.0070; textile catego- 
ry 359. Document: Hgs ruling letter 079885 dated June 15, 1988. 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 17, 1988. 


The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 88-12) 


This ruling concerns the fungibility of anhydrous ethanol under 
substitution same condition drawback. 


Date: December 18, 1987 
File: CO:R:CD:D 
219955 NK 


Facts: 


The raw source material for the imported designated anhydrous 
ethanol is sugar cane. Sugar cane juice is fermented to 95% hy- 
drous alcohol. The hydrous alcohol is dehydrated through azeotrop- 
ic distillation, using benzene to separate the water from the ethanol 
resulting in the finished designated imported product of 99.6% 
purity. 

The raw source material for the substituted anhydrous ethanol is 
corn. The production process resulting in a finished anhydrous eth- 
anol of 99.6% purity is the same as for the designated merchandise 
except glycerine instead of benzene may be used in the dehydration 
process. 

Both the imported designated and substituted ethanols may be 
used as fuels. However, in addition to fuel use, ethanol dehydrated 
with glycerine can be used for beverage purposes or in production 
processes which involve catalysts. Ethanol dehydrated with the use 
of benzene cannot be used for beverage purposes or in production 
processes which involve catalysts. 


Issue: 

The issue is whether anhydrous ethanol derived from sugar cane 
may be fungible with anhydrous ethanol derived from corn under 
the substitution same condition drawback law. 


Law and Analysis: 

The substitution same condition drawback law (19 USC 1313(j\(2)) 
requires that the merchandise substituted for exportation must be 
fungible with the duty-paid merchandise and in the same condition 
as was the imported merchandise at the time of its importation. 
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The term “fungible merchandise” is defined in the Customs Regula- 
tions (19 C.F.R. 191.2(1)) as “merchandise which for commercial 
purposes is identical and interchangeable in all situations”. 

Based upon the available information, we are of the opinion that 
designated anhydrous ethanol and substituted anhydrous ethanol 
both of which are of 99.6% purity and were dehydrated through 
azeotropic distillation with the use of benzene, whether derived 
from sugar cane or corn, are fungible. However, anhydrous ethanol 
dehydrated using glycerine and anhydrous ethanol dehydrated us- 
ing benzene are not for commercial purposes identical and inter- 
changeable in all situations. 

Holding: 

1. Anhydrous ethyl alcohols containing 99.6% ethanol whether 
derived from sugar cane or corn that are produced from benzene de- 
hydration are fungible for substitution same condition drawback. 

2. Anhydrous ethyl alcohol produced from benzene dehydration 
and anhydrous ethyl alcohol produced from glycerine dehydration 
are not fungible for substitution same condition drawback. 


(C.S.D. 88-13) 


This ruling holds that an entry which was properly liquidated 
under existing law may not be reliquidated under 19 U.S.C. 
1520(c)(1) even when, due to an inadvertence, the existing law did 
not properly reflect the underlying trade agreement on which it 
was based and was subsequently corrected pursuant to a Presi- 
dential proclamation. 


Date: March 14, 1988 

File: CO:R:C:E 

220005 KP 

Category: Entry/Liquidation 


REGIONAL CoMMISSIONER OF CUSTOMS 
New York REGION 

6 World Trade Center 

New York, New York 10048-0945 


Re: Internal advice (unnumbered), concerning Protest No. 
1001-7-007538, protesting the decision in the liquidation on July 
11, 1986, of Entry No. 86-871609-9, dated May 27, 1986, covering a 
shipment containing, inter alia, ladies ornamented swimwear made 
in Israel. 


Dear Sir: 


With your memorandum of December 18, 1987 (your reference 
PRO-4:0:C:R LR), you requested our advice regarding whether, in 
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the context of the above-referenced protest, an entry may be reliqui- 
dated pursuant to section 520(c)(1), Tariff Act of 1930, as amended 
(19 U.S.C. 1520(c)(1)), on the basis of a Presidential proclamation. 
Our decision follows: 


Facts: 


Presidential Proclamation 5365 of August 30, 1985, implemented 
reductions in United States rates of duty pursuant to the United 
States-Israel Free Trade Area Agreement (FTA Agreement) by mod- 
ifying the Tariff Schedules of the United States (TSUS). One change 
made by the proclamation was the insertion of items 384.19 and 
384.20, TSUS, to supersede item 383.19, TSUS, with respect to arti- 
cles entered on or after September 1, 1985. Duty rates under item 
384.19, TSUS, for products of Israel were set at 30% ad valorem for 
articles entered on or after September 1, 1985, but before January 
1, 1987, 12% ad valorem for articles entered on or after January 1, 
1987, but before January 1, 1989, and free for articles entered on or 
after January 1, 1989. Among the articles provided for in item 
384.19 were ornamented, knit, swimming suits and other swimwear 
of man-made fibers, for women, girls, or infants. 

On May 27, 1986, the protestant entered at JFK Airport a ship- 
ment containing ladies ornamented swimwear from Israel. Duty on 
the swimwear was assessed at 30% ad valorem under item 384.19, 
TSUS. On July 11, 1986, the entry covering the swimwear was liqui- 
dated with no change in duty on the swimwear. No protest was filed 
within the next 90 days against that liquidation decision; according- 
ly, the liquidation became final on October 9, 1986, pursuant to sec- 
tion 514(a), Tariff Act of 1930, as amended (19 U.S.C. 1514(a)). 

On May 4, 1987, the President issued Presidential Proclamation 
5646 to, among other things, modify the tariff treatment being ex- 
tended to products of Israel under the TSUS pursuant to the FTA 
Agreement. One change effected by this proclamation was the addi- 
tion of a new provision for ornamented, knit, swimming suits and 
other swimwear of man-made fibers, for women, girls, or infants, 
under item 384.17, TSUS, and the deletion of the corresponding pro- 
vision for that merchandise in item 384.19, TSUS. This change was 
necessary “due to an inadvertence of both parties to the Israel 
Agreement” which caused the contemplated duty reduction on the 
swimwear to be improperly implemented. Presidential Proclama- 
tion 5646, 52 Fed. Reg. 16,805, 16,806 (1987). A free rate of duty was 
established for products of Israel entered under item 384.17, TSUS, 
and this rate was proclaimed to be effective with respect to articles 
entered, or withdrawn from warehouse for consumption, on or after 
September 1, 1985. 

On May 26, 1987, the protestant, claiming that his imported 
swimwear was entitled to and would have been given duty-free 
treatment under the FTA Agreement but for the inadvertence not- 
ed in Presidential Proclamation 5646, filed the subject protest, re- 
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questing reliquidation of duties on the merchandise under item 
384.17, TSUS, pursuant to section 520(c\(1), Tariff Act of 1930, as 
amended (19 U.S.C. 1520(c)(1)). 


Issue: 


Whether an inadvertence resulting in the improper implementa- 
tion of a trade agreement in the TSUS warrants under 19 U.S.C. 
1520(c)(1) the reliquidation of an entry which was liquidated in ac- 
cordance with the improperly implemented tariff provisions and for 
which liquidation has become final. 


Law and Analysis: 
Title 19, United States Code, section 1520(c)(1) provides: 


Notwithstanding a valid protest was not filed, the appropri- 
ate customs officer may, in accordance with regulations pre- 
scribed by the Secretary, reliquidate an entry to correct— 


(1) aclerical error, mistake of fact, or other inadvertence 
not amounting to an error in the construction of a law, ad- 
verse to the importer and manifest from the record or es- 
tablished by documentary evidence, in any entry, liquida- 
tion, or other customs transaction, when the error, mis- 
take, or inadvertence is brought to the attention of the 
appropriate customs officer within one year after the date 
of liquidation or exaction; 


The protestant filed his claim on May 26, 1987, some ten and one- 
half months after the entry was liquidated on July 11, 1986. Accord- 
ingly, the claim was timely filed under 19 U.S.C. 1520(c)\(1). We find 
that the claim also was adequately brought to the attention of the 
Customs Service for purposes of 19 U.S.C. 1520(c)\(1), notwithstand- 
ing that it was filed on Customs Form 19, which is the form used to 
file protests under 19 U.S.C. 1514. Therefore, the procedural re- 
quirements of the statute have been satisfied. 

As far as the merits of the claim are concerned, we encountered 
an issue similar to the one presented here in Customs Ruling 
CLA-2 CO:R:CV:G 073482 JCH (Mar. 2, 1984). In that case, an en- 
try of pickles from Poland was liquidated at the column 2 rates of 
duty in the TSUS pursuant to Presidential Proclamation 4991, 
which imposed column 2 rates of duty on Polish products exported 
to the United States on or after November 1, 1982. The entry of 
pickles was liquidated on January 3, 1983. Several months later, 
Presidential Proclamation 5048 amended the earlier proclamation 
by excepting from the column 2 duty rates articles ordered under a 
contract executed on or before “October 9, 1982, [sic]’ and for which 
certain other conditions were met. All of the requirements to except 
the pickles from the column 2 duty rates under Presidential Procla- 
mation 5048 were satisfied, so the importer filed a protest request- 
ing reliquidation of the entry of pickles on July 25, 1983. 

We determined in Customs Ruling 073482 that the importer’s 
protest could not be approved under section 514, Tariff Act of 1930, 
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as amended (19 U.S.C. 1514), because an exception to the finality of 
liquidations resulting from the operation of that provision can only 
be made by legislation. We then considered whether the protest 
could be regarded as an informal valid claim under 19 U.S.C. 
1520(c)(1) on the premise that failure to apply the column 1 rates of 
duty to the subject merchandise was the result of “a clerical error, 
mistake of fact, or other inadvertence not amounting to an error in 
the construction of the law” as contemplated by that section. How- 
ever, comparing the situation to United States v. Miles, 57 CCPA 1, 
C.A.D. 967, 416 F.2d 973 (1969), we concluded that relief was un- 
available under 19 U.S.C. 1520(c)(1) inasmuch as there was no error 
at the time liquidation was made on the entry. 

The same analysis may be applied to this section 520(c)(1) claim. 
The protestant would have us reliquidate its entry based.on a subse- 
quent change in the law which was necessitated by an inadvertence 
of both parties to the FTA Agreement. That, however, is not the 
kind of inadvertence for which relief has been provided under 19 
U.S.C. 1520(c)(1) because it did not cause an improper liquidation. 
According to existing law at the time that duties were liquidated on 
the protestant’s merchandise, swimwear of the type in question was 
dutiable at 30% ad valorem under item 384.19, TSUS. That was the 
rate of duty and the tariff classification selected for the protestant’s 
merchandise. Thus, the entry was properly liquidated under ex- 
isting law; there is nothing to correct pursuant to 19 U.S.C. 
1520(c)(1). 


Holding: 


An inadvertence resulting in the improper implementation of a 
trade agreement in the TSUS does not warrant under 19 U.S.C. 
1520(c)(1) the reliquidation of an entry which was liquidated in ac- 
cordance with the improperly implemented tariff provisions and for 
which liquidation has become final. Consequently, you should deny 
the protestant’s claim for relief under 19 U.S.C. 1520(c)(1). 


(C.S.D. 88-14) 


This ruling holds that the “exporter, claimant” in same condition 
drawback, 19 U.S.C. 1313(j), refers to the exporter. C.S.D. 84-95 
and C.S.D. 86-25 are modified. 


Date: May 4, 1988 

File: DRA-1-03-CO:R:C:E 
219828 RB 

Category: Drawback 





U.S. CUSTOMS SERVICE 


REGIONAL CoMMISSIONER OF CUSTOMS 
SouTHWEsT REGION 
Houston, Texas 77057 


Re: Internal advice regarding the use of the exporter’s summary 
procedure for same condition drawback; C.S.D: 84-95 reconsidered. 


Dear Sir: 

This is in reference to your request for internal advice dated Sep- 
tember 17, 1987, file DRA-4—O:C JWB:lcs, with attachments, re- 
questing a review of Customs Service Decision (C.S.D.) 84-95 which 
permitted a “claimant” other than the exporter to use the export- 
er’s summary procedure when filing for same condition drawback. 


Facts: 


Company H imported certain merchandise, duty-paid, which it 
agreed to sell to Company G for export only. The merchandise was 
moved into a foreign-trade zone in several shipments, and thereaf- 
ter sold to Company G. During this time the merchandise had no of- 
ficial zone status, not having yet been formally admitted to the zone 
(19 CFR 146.22(c)). Following its physical segregation therein, the 
merchandise was formally transferred to the zone in zone-restricted 
status on Customs Form (CF) 214, so as to be considered exported 
for purposes of same condition drawback under 19 U.S.C. 1313(j)(1), 
the transferor in this situation, or exporter, being G company, as 
noted on the CF 214 as well as on the same condition claim form, 
CF 7539. G authorized H to make entry for and collect the draw- 
back (Block 26 on CF 7539). 

No prior notice of an intent to export in this manner was given to 
Customs as ordinarily required (19 CFR 191.141(b)\(2\i)), but H de- 
clares in essence that none was necessary because, as the drawback 
claimant, it had been authorized to use the exporter’s summary pro- 
cedure (19 CFR 191.53), which, under the circumstances, operated 
as a waiver of the prior notice requirement in same condition draw- 
back (see 19 CFR 191.141(d)). Citing C.S.D. 84-95 which held that a 
“claimant” other than the exporter could be allowed use of the ex- 
porter’s summary procedure, H maintains that this “claimant,” and 
not the transferor or exporter, is the party responsible for either 
complying with the prior notice requirement or obtaining a waiver 
thereof (19 CFR 191.141(b)(2)(ii)). 


Issue: 


Whether the exporter is the party obligated either to satisfy, or 
obtain a waiver of, the regulatory requirement of giving prior notice 
of intent to export under the same condition drawback law, 19 
U.S.C. 1313); and whether a “claimant” other than the exporter 
may be authorized to use the exporter’s summary procedure for 
same condition drawback. 
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Law and Analysis: 


Merchandise eligible for same condition drawback, 19 U.S.C. 
1313()(1), may be transferred to a foreign-trade zone in zone-re- 
stricted status pursuant to the fourth proviso to section 3 of the For- 
eign-Trade Zones Act (FTZA), as amended, 19 U.S.C. 81c(a), and 19 
CFR 146.44(c\(1), and thereby be considered exported for drawback 
purposes. The regulation governing same condition drawback in 
this respect is 19 CFR 191.165 which states that the procedures de- 
scribed in 19 CFR 191.141 for same condition drawback generally 
shall be followed as applicable. 

Notably, there is a regulatory prerequisite in same condition 
drawback whereby prior notice of an intent to export must be given 
to Customs, as prescribed in § 191.141(b)(2)i). No such notice was 
given in this case, nor was it validly waived by Customs 
(§ 191.141(b)(2)Gi)). In this connection, pursuant to 19 CFR 191.166 
(and 19 CFR 191.73; and see 19 Op. Atty. Gen. 638 (1890), reprinted 
in T.D. 10186), it is the transferor, or exporter [company G in this 
case], which is the sole principal party entitled as such to claim 
same condition drawback. Any other party filing for same condition 
drawback in this regard does so only as an agent of the exporter. In 
other words, the real party-in-interest, or “claimant” as it were, 
would, under the law, be the exporter. Treating “exporter” and 
“claimant” as separate and distinct parties in §§ 191.53 and 191.141 


would irreconcilably collide with this longstanding regulatory 
scheme. 


It is sufficient to say that the owner and shipper to the foreign 
port, i.e., the exporter, may collect the drawback, and he may 
collect it by his duly authorized agent (emphasis added) (19 Op. 
Atty. Gen. 638, 643 (1890); also see Headquarters letter dated 
March 7, 1988, file 219978; and Headquarters letter dated Au- 
gust 14, 1987, file 219467, p.2). 


Along these very lines, an “exporter-claimant” in § 191.53 plainly 
refers to “[cJlaimants who are the exporters of the articles on which 
they claim drawback” (Proposed Rule Making, Drawback, Proof of 
Export, 36 F.R. 4046 (1971); T.D. 72-310). 

It is well settled that drawback regulations are mandatory, have 
the force and effect of law, and that compliance therewith is a con- 
dition precedent to the right of recovery (see, e.g., Swift & Co. v. 
United States, 10 Cust. Ct. 198, 200 (1943)). 

The requirement of prior notice in same condition drawback may, 
however, be waived by the appropriate Customs office in the reason- 
able exercise of its discretion “at any time for any exporter-claim- 
ant” (emphasis added) (§ 191.141(b)\(2\(ii)). This would include retro- 
active waivers as provided in C.S.D. 85-35. To this end, in the ab- 
sence of a clear abuse of discretion, Customs Headquarters will not 
substitute its judgment for that of the appropriate field office (see 
C.S.D. 83-1; C.S.D. 83-68). 
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Holding: 

The exporter is the party obligated either to satisfy or obtain a 
waiver of the prior notice requirement in same condition drawback, 
§ 1313G). The only “claimant” in same condition drawback is the 
exporter. 


Effect on Other Rulings: 


C.S.D. 84-95 is hereby modified accordingly. Also, C.S.D. 86-25, 
which appears to preclude retroactive waivers of the prior notice re- 
quirement, is modified in conformance with C.S.D. 85-35. 


(C.S.D. 88-15) 


This ruling concerns the country of origin marking requirements 
applicable to potato bags manufactured in Canada to be filled 
with U.S. grown potatoes. 


Date: June 17, 1988 
File: Mar—2-05 CO:R:C:V 
731388 LR 


TO : Regional Counsel of Customs 
Boston, Massachusetts 02110-2104 


FROM _ : Director, Commercial Rulings Division: 


SUBJECT: Supplemental Petition of A.N. Deringer 
District Case No. 87-0708-50098 


This is in response to your letter dated April 19, 1988 (RL:ART 
87-578), concerning a country of origin marking issue raised in a 
supplemental petition filed by Customs Broker A.N. Deringer on be- 
half of. Canadian manufacturer, Drummond Bag, Inc. A claim for 
liquidated damages was assessed against the company for failure to 
redeliver a shipment of potato bags which were not individually 
marked with their country of origin. The Notice of Redelivery is- 
sued by Customs indicates that because the address of Midstate 
Bag, Inc., Skaneateles, N.Y. appears on each bag, the bags must be 
marked “Bag Made in Canada” near the location of the name and 
address of Midstate Bag, Inc. in the manner prescribed in section 
134.46, Customs Regulations (19 CFR 134.46). The petitioner claims 
that 19 CFR 134.46 is not applicable citing HQ 729817, dated No- 
vember 13, 1986, a case involving the marking requirements of 
wine cooler cartons. You ask for our opinion regarding the applica- 
bility of HQ 729817 to the facts of this case. 

The potato bags in question are manufactured in Canada. The 
consignee is Midstate Bag, Inc. Although it is not entirely clear 
from the record, it appears that Midstate sells the bags to Furman’s 
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Produce of Savannah, N.Y., the company that fills the bags with 
U.S. grown potatoes. The name and address of Midstate Bag Inc. 
and Furman’s Produce appears on each bag. The bags are not 
marked to indicate that the bag is made in Canada. 

Section 304, Tariff Act of 1930 as amended (19 U.S.C. 1304), re- 
quires that, unless excepted, every article of foreign origin must be 
marked to indicate the country of origin to an ultimate purchaser 
in the U.S. The general rules for marking of containers or holders 
are set forth in Part 134, Subpart C, Customs Regulations. Section 
134.24(b), Customs Regulations (19 CFR 134.24(b)), provides that dis- 
posable containers or holders imported empty for distribution or 
sale are subject to treatment as imported articles in accordance 
with General Headnote 6(a), Tariff Schedules of the United States 
(TSUS) and shall be marked to indicate clearly the country of their 
own origin. However, when the containers are packed and sold in 
multiple units (dozens, gross, etc.) this requirement ordinarily may 
be met by marking the outermost container which reaches the ulti- 
mate purchaser (emphasis added). 

Section 134.36(b), Customs Regulations (19 CFR 134.36(b)), pro- 
vides that an exception from marking shall not apply to any article 
or retail container bearing any words, letters, names or symbols de- 
scribed in section 134.46 or 134.47 (e.g., the name of any city or lo- 
cality in the U.S.) which imply that an article was made or pro- 
duced in a country other than the actual country of origin. In such 
case, 19 CFR 134.46 requires that the name of the country of origin 
preceded by “Made in,” “Product of,” or other words of similar 
meaning appear legibly and permanently, in close proximity to and 
in at least a comparable size to such words. 

We consider the potato bags in question to be disposable contain- 
ers within the meaning of 19 CFR 134.24 since these bags are of the 
type which are ordinarily discarded after the contents have been 
consumed. Since they are imported empty, the requirements of 19 
CFR 134.24(b) are applicable. As indicated above, bags of this type 
are ordinarily excepted from individual marking provided the bags 
are packed and sold in multiple units and the outermost carton 
which reaches the ultimate purchaser is marked to indicate the 
country of origin. Furman’s Produce, the filler of the potato bags, is 
considered the ultimate purchaser. 

We are of the opinion that the requirements of 19 CFR 134.24 
may not be met in this case by marking the outermost container 
which reaches the ultimate purchaser. This is because the name 
and U.S. address of Midstate Bags Inc. appear on each potato bag. 
In our opinion, the name and address of Midstate Bags, Inc. errone- 
ously imply that the bag was made in the US. In such circumstan- 
ces, 19 CFR 134.36(b) precludes the granting of an exception from 
individual marking of the potato bags. Accordingly, it is unaccept- 
able to mark only the outermost container which reaches the ulti- 
mate purchaser; the bag itself must be marked in the manner pre- 
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scribed by 19 CFR 134.46. Had the name and address of only 
Furman’s Produce appeared on the bags, the requirements of 19 
CFR 134.46 would not apply since such words do not imply that the 
bag is of U.S. origin; these words correctly imply that the potatoes 
are of U.S. origin. 

The petitioner relies on HQ 729817, dated November 13, 1986, in 
support of its position that no country of origin marking is required 
on the potato bags. That case concerned the country of origin mark- 
ing requirements of wine cooler cartons which are filled after im- 
portation with U.S. produced wine coolers. The words, “DIST. BY 
THE SEAGRAM WINE COMPANY, NEW YORK, NEW YORK, 
10152” appeared on the bottom of the carton. Customs ruled that 
the imported wine cooler cartons are not subject to the special pro- 
visions of 19 CFR 134.46 because “the U.S. address appearing on 
the carton is not inconsistent with the country of origin of the 
contents.” 

Unlike the name and address of Midstate Bags, which in this case 
create the erroneous impression that the bags are of U.S. origin, the 
name and address of Seagram Wine Company does not create the 
erroneous impression that the wine cooler cartons are of U.S. ori- 
gin. The name and address of Seagram Wine Company conveys the 
correct impression that the wine cooler is of U.S. origin. 

For the reasons indicated above, we are of the opinion that HQ 


729817 is not applicable to the facts presented in this case and that 
the potato bags should be marked in accordance with 19 CFR 
134.46. 








U.S. Customs Service 


General Notice 


AGENCY: U.S. Customs Service. 


ACTION: Notice of development of a law enforcement program en- 
couraging citizens to report suspicious activities that may involve 
drug smuggling. 


SUMMARY: A new joint law enforcement program entitled the 
“Outlaw Aircraft, Vessel, and Land Conveyance Program” has been 
developed by the U.S. Customs Service, the U.S. Coast Guard, the 
Drug Enforcement Administration, and the Immigration and Natu- 
ralization Service, to reemphasize federal authority to seize and 
hold for forfeiture any aircraft, vessel, vehicle, or other means of 
conveyance that has or is being used to carry, conceal, or transport 
illegal drugs. This document informs the public of how they can as- 
sist with this program by reporting activities that they suspect may 
be related to drug smuggling. Rewards and incentives leading to the 
arrest and/or conviction of suspected drug smuggling individuals 
are authorized under the program. 


DATE: August 26, 1988. 


FOR FURTHER INFORMATION CONTACT: William S. Heffelfin- 
ger III, Executive Director, The Interdiction Committee, U.S. Cus- 
toms Headquarters, 1301 Constitution Avenue, NW., Room 3417, 
Washington, D.C. 20229; telephone (202) 786-7511. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Authority exists under title 19, United States Code sections 1590, 
1433, 1436, 1595a, and 1703, title 21, United States Code section 
881, title 49, United States Code App., sections 1472(b) and (q), and 
1474 to seize and forfeit aircraft, vessels and other conveyances 
used to smuggle illegal drugs into the United States. In addition, 
statutes permit federal law enforcement officers to seize any con- 
veyance carrying illicit drugs in any measurable amount. 

All owners of conveyances that could be used to carry or conceal 
illicit drugs, in measurable amounts, should be aware that their 
conveyances are subject to seizure and possible administrative for- 
feiture if violations of the above statutes are committed on their 
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conveyances. Owners should exercise extreme care, and take all 
reasonable steps, to ensure that illicit drugs are not brought into 
the United States using their conveyance as the means of 
transportation. 


PROcEDURES/ DUE PROCESS 


Under Customs law, if the value of the seized conveyance does not 
exceed $100,000 or, regardless of value, if the seized conveyance was 
used to transport drugs, the seized conveyance is subject to Customs 
summary forfeiture proceedings. Owners and any other interested 
parties will receive written notice of Customs seizure, intent to for- 
feit and expected date of publication of a notice of seizure and in- 
tent to summarily forfeit the conveyance. (19 U.S.C. 1607). Owners 
and interested parties may file a claim and cost bond within 20 days 
from the date a notice is first published. The filing of a claim and 
cost bond suspends the summary forfeiture proceeding and causes 
the matter to be referred to the U.S. Attorney for commencement of 
judicial forfeiture proceedings (19 U.S.C. 1608). 

Owners and other interested parties may petition for remission 
and/or mitigation of the forfeiture pursuant to 19 U.S.C. 1618 and 
19 CFR Part 171, or may petition for the proceeds of sale pursuant 
to 19 U.S.C. 1613 and 19 CFR 171.41, et seg., depending on the cir- 
cumstances surrounding the violation. 

Owners and other interested parties are further advised that im- 
mediate release of the seized conveyance may be obtained pending 
final determination of the proceedings by paying the appraised do- 
mestic value of the conveyance. 


Pusiic AWARENESS 


A new law enforcement program entitled the “Outlaw Aircraft, 
Vessel, and Land Conveyance Program” has been developed by the 
U.S. Customs Service, the U.S. Coast Guard, the Drug Enforcement 
Administration, and the Immigration and Naturalization Service to 
reemphasize federal authority to seize and hold for forfeiture any 
aircraft, vessel, vehicle, or other means of conveyance that has been 
or is being used to carry, conceal, or transport illegal drugs. Be- 
cause public support for the program will greatly enhance its suc- 
cess, this notice is intended to create a public awareness of the total 
national effort to reduce the supply of illicit drugs being smuggled 
into the United States via various conveyances, as well as the conse- 
quences of such illegal activities. This notice is also intended to en- 
courage all Americans to contribute to the national effort by report- 
ing any suspicious activities. 


OutLaw AIRCRAFT, VESSEL, AND VEHICLE PROGRAM 


Active public participation in this vital program can be a big first 
step in helping to secure our nation’s borders against illicit drug 
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smuggling. Below are ways in which each individ al may directly 
contribute in the “War Against Drugs.” 

Specifically, anyone may assist by properly reporting activities 
they observe that may be considered as “outlaw” in nature. The fol- 
lowing are examples: 


INDICATIONS OF AVIATION SMUGGLING 


Telltale signs for general aviation smuggling activity include: 


Aircraft windows covered by curtains or temporarily taped over. 

Passenger seats missing from the aircraft. 

Numerous boxes, duffel bags, or other containers inside the aircraft. 

Aircraft registration numbers that appear altered; i.e., signs of ad- 
hesive tape in the area of registration numbers. 

Trucks, campers, boats or vans waiting at or near an area suitable 
for an aircraft landing or air drop site; awaiting vehicles and 
boats often appear to be equipped with radios for use in communi- 
cation with an aircraft; i.e., whip antennae. 

Aircraft that appear to be modified with extended range fuel tanks 
or altered doors that would facilitate air dropping of drugs includ- 
ing modified hinge lines on doors, special hatches or accesses. 

Inspection panels not normally found on the specific model of 
aircraft. 

Aircraft flying or landing without proper wing and tail position 
lights illuminated. 

Associated suspicious activity away from airports. 


INDICATIONS OF VESSEL SMUGGLING 


Telltale signs for boats, yachts, and fishing vessels involved in 
smuggling activity include: 


Vessels loitering in an area where an aircraft is circling, indicating 
a possible drop site. 

Extensive radio and sophisticated navigation equipment on board 
enabling surface to air communication. 

Vessels operating at high speed without proper navigation lights 
illuminated. 

Vessels that are transferring bundles, packages or cargo at sea in 
the vicinity of land, or at dockside at unusual hours. 

Boats purchased with large cash payments. 

Boats changed in internal configuration, i.e., raised deck, no access 
to bilges, fuel tanks added or modified, construction of concealed 
compartments, or modified bulkheads. 

Immediate repairs or modifications demanded without regard to 
cost. 

A false water line. 

Improper or false registration. 

Tow vehicle equipped to haul excessive loads or modified with 
heavy duty bracing and tires. 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 36, SEPTEMBER 7, 1988 


Tow vehicle and trailer coming from somewhere other than the nor- 
mal designated parking areas. 

Communications between a boat and a shore vehicle by unusual 
means, i.e., lights, flags, etc. 

Boat riding excessively low in the water. 


INDICATIONS OF SMUGGLING BY LAND CONVEYANCES 


Telltale signs for land conveyances of people and goods involved 
in smuggling activity include: 


Vehicles that are transferring bundles, packages or cargo from 
boats or aircraft. 

Vehicles that appear modified with concealed compartments which 
include unaccounted for space or unusual configurations. 

Screws that appear to have been removed and replaced frequently. 

Vehicles observed in the vicinity of our land borders with Mexico 
and Canada that appear to be involved in suspicious activity. 


REWARDS 


Cash rewards, ranging from $250 to $2,500, may be paid for anon- 
ymous information leading to the arrest and conviction of drug 
smugglers. Informant awards up to $250,000 may be authorized for 
original information provided by a documented confidential source 
to U.S. Customs leading to a recovery, e.g., seizure and forfeiture of 
a conveyance. The amount of any reward or award will depend on 
the circumstances of each case and the results. 


REPORTING PROCEDURES 


Suspicious activity may be reported to the Customs Service by 
calling 1-800-BE-ALERT, 24 hours a day. The person reporting 
these activities will not only remain anonymous, but will also per- 
form a great service to preserve and protect their community. 

(1) Be Alert: In observations, note the time and location of activity 
and write this information down. Take extra care to note any air- 
craft registration, vehicle or boat names and numbers or distinctive 
features of the suspects such as clothing and build. 

(2) Be Accurate: Call U.S. Customs toll free at 1-800-BE-ALERT. 
Tell the officer that you have information about narcotics smug- 
gling activities. You will be given a code number to protect your 
identity. After you receive your caller number, give an accurate ac- 
count of your information to the Customs officer. 

(3) Stay in Contact: Call Customs again at 1-800-BE-ALERT ten 
days after your initial contact. Identify yourself by your assigned 
code. At this time you can learn if any action resulted from your in- 
formation, and if so, you can arrange for payment of your cash 
reward. 
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Dated: August 18, 1988. 


Micuac. H. Lang, 
Acting Commissioner of Customs. 


[Published in the Federal Register, August 26, 1988 (53 FR 32814)] 
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Court of International Trade 


(Slip Op. 88-101) 


Smop America CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-5-00649 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain merchandise imported from Italy as 
“{flootwear” under items 700.35, TSUS, and 700.67, TSUS, depending on the leather 
content. Plaintiff contests the classification, and claims that the merchandise is prop- 
erly classifiable under 791.27, TSUS, and 386.07, TSUS, as “uppers.” Plaintiff alter- 
natively claims that the items should be classified under various basket provisions of 
the tariff schedules as “[aJrticles not specially provided for.” 

Held: Plaintiff has failed to rebut the presumption of correctness that attaches to 
the government’s classification. The imported merchandise was properly classified as 
“{flootwear” under items 700.35, TSUS, and 700.67, TSUS, because it was substan- 
tially complete unfinished footwear. 


(Dated July 28, 1988) 


Rode & Qualey (Michael S. O’Rourke, on the brief and at the trial), for plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Barbara M. 
Epstein, on the brief and at the trial), for defendant. 

Lamb & Lerch (Richard J. Kaplan), for amicus curiae, The Rubber and Plastic 
Footwear Manufacturers Association, Inc. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from Italy from 1980 to 1984, and described on 
the customs invoices as shoe “uppers.” 

The merchandise was classified by the Customs Service as 
“[flootwear” under items 700.35 and 700.67 of the Tariff Schedules 
of the United States (TSUS), depending upon the amount of leather 
on the exterior surface, and duty was imposed as required under 
those items. Pursuant to General Interpretative Rule 10(h), TSUS, 
which provides that “a tariff description for an article covers such 
article * * * whether finished or not finished,” “unfinished” foot- 
wear is included within the tariff description for “[flootwear.” 


37 
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Plaintiff protests this classification and contends that the merchan- 
dise having an exterior of more than 50 percent leather is properly 
classifiable as shoe “uppers” under item 791.27, TSUS, or alterna- 
tively as articles of leather not specially provided for under item 
791.90, TSUS. As for the merchandise having an exterior surface of 
less than 50 percent leather, plaintiff contends that it is properly 
classifiable as articles of textile not specially provided for under 
items 386.04, 386.07, or 386.50, TSUS. 

Although the duties imposed by Customs and those claimed by 
plaintiff varied depending upon the amount of leather on the exteri- 
or surface, the duties on “unfinished” footwear are considerably 
higher than those imposed for parts or components of shoes. Hence, 
plaintiff protests the classification as “unfinished” footwear since, 
in its opinion, the imported merchandise required substantial addi- 
tional manufacturing processes in the United States before it could 
be sold as footwear. Relying upon Daisy-Heddon, Div. Victor Comp- 
tometer Corp. v. United States, 66 CCPA 97, C.A.D. 1228, 600 F.2d 
799 (1979), plaintiff urges that the nature, extent, and relative 
value of these additional manufacturing processes prevent classifi- 
cation as “unfinished” footwear, and require that the merchandise, 
as imported, be classified as parts or components of shoes or shoe 
“uppers.” The defendant, however, maintains that the merchandise 
was “unfinished” footwear since the imported shoe uppers also con- 
tained an “underfoot,” and, being substantially complete, the im- 
ported merchandise was properly classified as “unfinished” 
footwear. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


For merchandise having an exterior surface of more than 50 per- 
cent leater: 


Classified Under: 


Schedule 7, Subpart A: Footwear, of leather (except footwear with 
uppers of fibers): 
Other: 
700.35 For men, youths, and boys’ ..8.5% ad val. (1980-84) 


Claimed Under: 
Schedule 7, Part 13, Subpart B: 


Leather cut or wholly or partly manufactured into forms or 
shapes suitable for conversion into footwear: 


* * i * * * 


Other: 
791.27. Uppers 5% ad val. (1980) 
4.8% ad val. (1981-83) 
4.4% ad. val. (1984) 
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Alternatively claimed under: 
Schedule 7, Part 13, Subpart B: 


Articles not specially provided for, of leather: 
* * * * * * * 


TL ROE. os = nin Sa cn ie Vilas Wa 3.5% ad val. (1980) 
3.% ad val. (1981) 
2.5% ad val. (1982) 
2.% ad val. (1983) 
1.5% ad val. (1984) 


For merchandise having an exterior surface of less than 50 percent 
leather: 


Classified under: 
Schedule 7, Part 1, Subpart A: 


Footwear (whether or not described elsewhere in this subpart) 
which is over 50 percent by weight of rubber of plastics or over 
50 percent by weight of fibers and rubber of plastics with at 
least 10 percent by weight being rubber of plastics: 
* * * * * * 


* 


Other footwear (except footwear having uppers of which 
over 50 percent of the exterior surface area is leather): 
* * * * * * * 


Other: 
* 
Other: 


* * * 


Valued over $3.00 but not 
over $6.50 per pair 


* * * * * * 


37.5% ad val. 
(1981-1984) 


Claimed under: 
Schedule 3, Part 7, Subpart B: 
Articles not specially provided for, of textile materials: 


Lace or net articles, whether or not ornamented, and other 
articles ornamented: 


wee “OR eotiete kde ae 40% ad val. (1980-81) 
Shoe uppers 37% ad val. (1982) 
34% ad val. (1983) 
31% ad val. (1984) 
Other: 
386.07 Shoe uppers 25% ad val. (1980-81) 
22.5% ad val. (1982) 
20% ad val. (1983) 
17.5% ad val. (1984) 
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Other articles, not ornamented: 
Of cotton: 
* 


* * * * * 


386.50 Other 14% ad val. (1980-81) 
Shoe uppers 12.8% ad val. (1982) 
11.7% ad val. (1983) 
10.5% ad val. (1984) 


The question presented is whether the imported merchandise has 
been properly classified by the Customs Service as “unfinished” 
footwear under items 700.35 and 700.67, TSUS, or whether it is 
properly classifiable as shoe “uppers” or other articles not specially 
provided for under items 791.27, 791.90, 386.04, 386.07, or 386.50, 
TSUS. In order to decide the question presented, the court must 
consider “whether the government’s classification is correct, both 
independently and in comparison with the importer’s alternative.” 
Jarvis Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984). 
Pursuant to 28 U.S.C. § 2639(a)(1) (1982), the classification of the 
Customs Service is presumed to be correct and the burden of proof 
is upon the party challenging its classification. 

After an examination of the merchandise, the exhibits, the testi- 
mony, and the pertinent lexicographic definitions, the court holds 
that plaintiff has not overcome the presumption of correctness, and 
the classification is sustained. The imported merchandise predomi- 
nantly of leather was “unfinished” footwear and was properly clas- 
sified as “[fljootwear,” under item 700.35, TSUS, and the imported 
merchandise predominantly of textile was also “unfinished” foot- 
wear and was properly classified as “[fjootwear,” under item 700.67, 
TSUS. 

The imported articles are athletic shoe uppers with a piece of ma- 
terial, called the “underfoot,” sewn on the bottom. From 1980 to 
1984, Simod America Corporation (Simod), the American subsidiary 
of an Italian corporation, imported the merchandise to its factory in 
Middletown, Rhode Island. At the Middletown plant, various styles 
of athletic footwear were finished by the production and addition of 
soles through a polyurethane injection molding process. 

Somod’s Italian parent corporation commissioned independent 
Italian stitching rooms to prepare the merchandise for importation, 
and supplied the stitching rooms with leather, certain nonleather 
components, and specialized machinery. In accord with directions 
submitted by Simod’s parent corporation, workers at the stitching 
rooms cut the leather into parts and stitched those parts together. 
Various nonleather components were also attached in the stitching 
rooms, The final part attached by the stitching room workers was a 
piece of material, which was sewn to the bottom of each imported 
article. This part is called the “underfoot.” The underfoot aids or 
makes possible the attachment of a sole to the imported article. 
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At Simod’s factory in Middletown, Rhode Island, the imported 
merchandise was fitted with a sole. The centerpiece of Simod’s fac- 
tory is the Desma 513, a 24-station machine that uses a poly- 
urethane injection process to make soles and attach them to the im- 
ported articles. The “uppers” with the attached “underfoot” were 
placed on lasts (forms molded in the size and shape of a shoe), and 
the Desma machine injected polyurethane onto the bottom of each 
article. The underfoot served to keep the imported merchandise on 
the last and permitted the injection of polyurethane onto the under- 
foot. Without the attached underfoot, the polyurethane would leak 
out from the imported merchandise, preventing the formation of a 
sole. After the polyurethane soles hardened, Simod’s employees cle- 
aned and labeled the footwear. Before being shipped from the facto- 
ry, the shoes were packaged and put into a condition suitable for re- 
tail sale. 

Simod contends that the imported merchandise is properly classi- 
fiable as shoe “uppers.” Specifically, Simod contends that the mer- 
chandise predominantly of leather should be classified under item 
791.27, TSUS, or alternatively as articles of leather not specially 
provided for under item 791.90, TSUS. As for the merchandise 
predominantly of textile, Simod contends that it should be classified 
under items 386.04, 386.07, or 386.50, TSUS. 

Defendant contends that the merchandise was properly classified 
as “[flootwear” under items 700.35, TSUS, and 700.67, TSUS, since 
under General Interpretative Rule 10(h), the descriptive heading 
“{flootwear” includes the unfinished product. 

General Interpretative Rule 10(h) of the Tariff Schedules of the 
United States, in pertinent part, provides that: 


unless the context requires otherwise, a tariff description for an 
article covers such article, whether assembled or not assem- 
bled, and whether finished or not finished * * *. (emphasis 
added) 


In order to determine whether the imported merchandise is prop- 
erly classified as unfinished footwear, the court must determine 
whether the imported merchandise is a “substantially complete” 
product. See Authentic Furniture Prods., Inc. v. United States, 68 
Cust. Ct. 204, 215, C.D. 4362, 343 F. Supp. 1372, 1380 (1972), aff'd, 
61 CCPA 5, C.A.D. 1109, 486 F.2d 1062 (1973). In Authentic Furni- 
ture, the plaintiff imported certain unassembled parts of bunk beds 
and protested the Customs Service’s classification of the articles 
under item 727.40, TSUS, as “parts of furniture.” Plaintiff, citing 
General Interpretative Rule 10(h), contended that the unassembled 
parts of beds were properly classifiable under a TSUS item for “fur- 
niture other than chairs.” The Customs Court held that the import- 
ed articles did not “constitute a substantially complete article,” and 
on this ground sustained Customs’ classification. 68 Cust. Ct. at 215, 
343 F. Supp. at 1380. On appeal, the Court of Customs and Patent 
Appeals affirmed the decision of the Customs Court, but added, “the 
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absence of a substantial or essential part precluded classification as 
the unfinished article * * *.” Authentic Furniture, 61 CCPA at 7, 
486 F.2d at 1064. 

In Daisy-Heddon, Div. Victor Comptometer Corp. v. United States, 
66 CCPA 97, C.A.D. 1228, 600 F.2d 799 (1979), the Court of Customs 
and Patent Appeals, after carefully reviewing the decision of the 
Customs Court in Authentic Furniture, stated that “the basis of the 
decision in that case was that ‘it is the determination of this court 
that the importations do not constitute a substantially complete ar- 
ticle.’” Id. at 102, 600 F.2d at 803 (quoting Authentic Furniture, 68 
Cust. Ct. at 215, 343 F. Supp. at 1380). Recognizing that its opinion 
in Authentic Furniture “could result in decisions which are at odds 
with what we perceive to be the intent of Congress as expressed in 
general interpretative [Rule] 10(h),” the Court of Customs and Pat- 
ent Appeals overruled its Authentic Furniture opinion “[t]o the ex- 
tent that [it] may be read as providing a test other than the test 
used in that case by the Customs Court * * *.” Daisy-Heddon, 66 
CCPA at 102, 600 F.2d at 802. 

In Swift Instruments, Inc. v. United States, 4 CIT 88, 93, 554 F. 
Supp. 1235, 1239 (1982), aff'd, 714 F.2d 161 (Fed. Cir. 1983), this 
court held that certain microscopes, imported without lenses, were 
substantially complete articles, and thus, were properly classified 
under TSUS items 708.71-73 as unfinished “microscopes.” The 
court recognized that the missing lenses were essential parts, and 
that the imported merchandise could not function as microscopes 
without the lenses. The court, however, citing Daisy-Heddon, deter- 
mined that the absence of an essential part did not preclude classifi- 
cation as a substantially complete article. See Swift Instruments, 4 
CIT at 91, 554 F. Supp. at 1237-38. Similarly, in Channel Master, 
Div. of Avnet, Inc. v. United States, 10 CIT ——, 648 F. Supp. 10, 16 
(1986), reh’g denied, 11 CIT ——, 674 F. Supp. 872 (1987), the court 
held that radio receivers, imported without crystals that were nec- 
essary to allow the imported articles to perform any of the basic 
functions of radio receivers, were nevertheless substantially com- 
plete articles, and were properly classified under items 685.23 or 
685.24, TSUS, as “radio receivers.” 

The determination whether an article is substantially complete, 
“is properly made by considering the circumstances surrounding 
each particular importation to determine the significance of what 
has been omitted, and the efforts necessary to place the completed 
article into the flow of commerce.” Swift Instruments, 4 CIT at 91, 
554 F. Supp. at 1238. In Daisy-Heddon, the court listed five factors 
which must be considered in determining whether an imported arti- 
cle is “substantially complete.” The factors set forth in Daisy-Hed- 
don are: 


(1) [clomparison of the number of omitted parts with the num- 
ber of included parts; (2) comparison of the time and effort re- 
quired to complete the article with the time and effort required 
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to place it in the imported condition; (3) comparison of the cost 
of the included parts with that of the omitted parts; (4) the sig- 
nificance of the omitted parts to the overall functioning of the 
completed article; and (5) trade customs, i.e., does the trade rec- 
ognize the importation as an unfinished article or as merely a 
part of that article. 


Daisy Heddon, 66 CCPA at 102, 600 F.2d at 803. Although these fac- 
tors are not dispositive of the classification issue, they are indeed 
helpful “in resolving * * * whether the article is substantially com- 
plete.” See Channel Master, 10 CIT at ——, 648 F. Supp. at 15. 

With the aid of a video presentation of the manufacturing proc- 
ess, the case for plaintiff was urged with great skill and diligence. 
Nevertheless, an analysis of the Daisy-Heddon factors, together 
with a review of the lexicographic definitions and the specific exhib- 
its introduced at trial, lead to the conclusion that the merchandise 
was substantially complete footwear, and, hence, was properly clas- 
sified by the Customs Service as “unfinished” footwear. 

The first Daisy-Heddon factor requires a comparison of the num- 
ber of components assembled in Italy with the number added after 
importation. Plaintiff admitted that a greater number of compo- 
nents of the footwear were assembled in Italy, before exportation to 
the United States, than were added in the United States. Mr. Bruno 
Picelli, the technical manager for Simod’s parent corporation, iden- 
tified approximately 25 different parts of the shoes that were stitch- 
ed together in Italy. In contrast, Mr. Picelli stated that only four 
components of the completed footwear were added at Simod’s Mid- 
dletown plant. 

The second factor noted in Daisy-Heddon calls for a comparison of 
the relative time and effort involved in the production of the foot- 
wear, both before and after importation. In answer to appropriate 
questions by counsel, Mr. Picelli narrated a video illustrating the 
preparation of the merchandise before importation. The merchan- 
dise was produced in independent stitching rooms commissioned by 
Simod’s parent corporation. The stitching room workers began pro- 
duction of the footwear by cutting leather into the required shapes. 
The leather had to be cut by hand. On cross-examination, Mr. Picel- 
li explained that “[wJhen you cut normally you should follow a cer- 
tain sense, [or] direction to cut * * *.” Next, the leather was cleaned 
and prepared for the production line. On the production line, stitch- 
ing room workers ornamented the leather and stitched together the 
various pieces of leather that comprised the footwear. The video 
showed stitching room workers attaching eye stays, a process de- 
scribed by Mr. Picelli as “one of the most complex operations” in 
the manufacture of shoes. The stitching room employees used spe- 
cial machines, provided by Simod’s parent corporation, to attach the 
toe cap and the counterpanels to the stitched leather parts. The last 
part attached to the article by the stitching room employees was 
the underfoot. Mr. Picelli testified that the application of the under- 
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foot was done “with a very special machine, which makes a continu- 
ous chain stitching.” 

Another witness for the plaintiff, Dr. Arrigo Gambro, who is the 
executive vice president of Simod’s parent corporation, estimated 
that the time necessary to stitch one pair of the imported articles 
was 15 minutes. Mr. Picelli testified that a typical stitching room 
could produce more than 1000 pairs of the imported articles in an 8- 
hour shift. However, he acknowledged that because of the various 
types of merchandise being produced and the differing number of 
workers present, any estimate was unreliable. 

Mr. Gino Pezzin, the former production manager at Simod’s Mid- 
dletown factory, narrated a video illustrating the completion of the 
merchandise at the plant. The workers at the factory fitted the im- 
ported articles onto the Desma last, and pounded the imported arti- 
cles into the shape of a shoe. The machine then produced and at- 
tached a sole by making two injections of polyurethane onto the bot- 
tom of the imported merchandise. Each shoe required less than 1 
minute on the Desma machine. Mr. Pezzin estimated that the 
Desma machine released, on average, 600 pairs of shoes for every 8- 
hour shift. After the soles were allowed to harden, the merchandise 
entered the finishing line, where workers scraped off excess poly- 
urethane, cleaned, and packaged the footwear. Mr. Odino Bertin, an 
employee of Simod resonsible for the Middletown finishing line 
from 1980 to 1985, estimated that the finishing line turned out 900 
to 1000 pairs of completed shoes per 8-hour shift. 

In contrast to the labor-intensive craftsmanship demonstrated at 
the Italian stitching rooms, the Middletown factory procedure was 
highly industrialized. The factory workers performed such tasks as 
mixing chemicals for use in the injection process, placing the im- 
ported merchandise on lasts, spraying a release agent on the lasts, 
and, generally, keeping the Desma machine clean and functioning. 
Simod’s production line employees cleaned the shoes, added foam 
inserts and laces, and placed the shoes in boxes. None of these tasks 
involved considerable skill. The workers at the Italian stitching 
rooms, however, performed most of their work by hand. The work- 
ers employed at the Italian stitching rooms were more skilled than 
Simod’s factory workers. Hence, Simod expended more time and ef- 
fort in the production of the shoes into their imported condition 
than in finishing them at the Middletown factory. 

The third factor recognized by the Daisy-Heddon court requires a 
comparison of the cost of the parts assembled before importation 
with the cost of the parts added at the Middletown factory. The ex- 
hibits and the trial testimony show clearly that the pre-import pro- 
duction process was not only more elaborate, but also more expen- 
sive than the completion of the footwear at Middletown. For ex- 
ample, plaintiff's exhibits and trial testimony show that the prices 
of labor and materials used to assemble a pair of the imported arti- 
cles, prior to importation, varied from approximately $3.00 to $6.00. 
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In contrast, the cost of materials and labor used in the poly- 
urethane injection process and the finishing process was $2.50 or 
less, depending on the particular type of soles produced. 

The fourth Daisy-Heddon factor calls for an analysis of “the sig- 
nificance of the omitted parts to the overall functioning of the com- 
pleted article * * *.” Id. at 102, 600 F.2d at 803. According to plain- 
tiffs witness, Mr. Picelli, the parts missing from the imported mer- 
chandise were an outsole, an arch cookie (a rubber insert glued to 
the insole to provide support for the foot), laces, and a removable 
foam insole. Through the testimony of several witnesses, plaintiff 
indicated that without a sole the imported articles could not be 
worn outdoors. Mr. Picelli stated that the imported article could not 
be used as footwear, and explained that “[t]he essential part, which 
is the sole, is missing.” In its brief, defendant admits that “‘a sturdy 
outsole is essential for the merchandise to practically function out- 
doors in its intended use and to be commercially saleable.” It is im- 
portant to note, however, that the absence of an essential part does 
not prevent merchandise from being “substantially complete” for 
customs classification purposes. See Daisy-Heddon, 66 CCPA at 
101-02, 600 F.2d at 802-03. As explained in Channel Master, “[ijn 
determining whether an article is an unfinished article under Rule 
10(h), the question is whether the article is ‘substantially complete,’ 
not whether it lacks an ‘essential’ part.” 10 CIT at ——, 648 F. 
Supp. at 16. Hence, the fact that the imported merchandise cannot 
properly function as footwear because it lacks an essential element, 
a sole, does not preclude classification of the merchandise as “unfin- 
ished” footwear. 

The final Daisy-Heddon factor is whether the footwear trade con- 
siders the imported article to be “unfinished” footwear or only a 
“part” of footwear. Several of plaintiff's witnesses testified that in 
the footwear trade, the imported merchandise is known as a fin- 
ished upper. Mr. Harold McGowan, the former president of En- 
dicott-Johnson, an American shoe manufacturer, stated that the im- 
ported article was a “completed upper” ready for slip lasting, the 
process used at Simod’s Middletown factory, to shape the article in- 
to the desired form and size. Testimony to the same effect was given 
by Mr. John P. O’Neill, former president and present vice chairman 
of the board of directors of Converse, Inc., an American manufac- 
turer of athletic shoes, and by Dr. Arrigo Gambro, executive vice 
president of Simod’s parent corporation. 

On this aspect of the case it is pertinent to note that “[t]he mean- 
ing of a tariff term is presumed to be the same as its common or dic- 
tionary meaning in the absence of evidence to the contrary.” 
Bentkamp v. United States, 40 CCPA 70, 78 (1952). Hence, defend- 
ant introduced the definition of “upper” which is accepted by the 
American Society of Testing Materials (ASTM). The ASTM defines 
an upper as “all of the upper parts of a shoe stitched together and 
ready for lasting and bottoming. It includes both the outside and 
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lining of the shoe.” Defendant also introduced definitions from The 
Century Dictionary and Cyclopedia, quoted in United States v. 
Shokai, 14 CCPA 392, 396 (1927) (an upper is “[t]he upper part of a 
shoe * * * comprising the vamp and quarters”) and Webster’s Third 
New International Dictionary (upper defined as “parts of a shoe 
* * * that are above the sole”). Defendant’s witness, Mr. Milton Bai- 
ley, a physical scientist who works at the United States Navy cloth- 
ing and textile research facility in Natick, Massachusetts, stated 
that the imported merchandise fits none of the dictionary defini- 
tions of “upper.” Mr. Bailey, a former chairman of committees of 
the ASTM and the holder of many footwear patents, testified and 
explained that because of the presence of the “underfoot” the im- 
ported articles are not uppers. 

Merchandise similar to that in issue was the subject of judicial 
analysis in Uniroyal, Inc. v. United States, 3 CIT 220, 542 F. Supp. 
1026 (1982), aff'd, 702 F.2d 1022 (Fed. Cir. 1983). In Uniroyal, the 
Customs Service denied importation of plaintiff's shoe uppers, 
which contained an attached bottom and resembled mocassins, be- 
cause they lacked country of origin markings pursuant to 19 U.S.C. 
§ 1304(a) (1982). Plaintiff protested, alleging that the imported arti- 
cles were exempt from country of origin markings, because they un- 
derwent a “substantial transformation” after entry into the United 
States. Uniroyal, 3 CIT at 223, 542 F. Supp. at 1029. The court, in 
sustaining the Customs Service’s decision, stated that the upper “in 
its condition as imported is already a substantially complete shoe 
** *” Td. at 224, 542 F. Supp. at 1029. Although the court in Uni- 
royal examined the importation to determine whether the merchan- 
dise had been marked to indicate country of origin, the reasoning 
nevertheless lends support to defendant’s contention that the im- 
ported merchandise, consisting of shoe uppers with an attached un- 
derfoot, is substantially complete footwear. 

In conclusion, it may be well to add that in classification cases, 
the merchandise itself is a potent witness. Marshall Field & Co. v. 
United States, 45 CCPA 72, 81, C.A.D. 676 (1958). Despite the ab- 
sence of a sole and laces, it is clear that the merchandise resembles 
footwear. A viewer of the imported merchandise would immediately 
recognize it as athletic footwear. 

In view of the foregoing, it is the holding of the court that plain- 
tiff has failed to rebut the presumption of correctness that attaches 
to the Customs Service classification. Accordingly, since the mer- 
chandise predominantly of leather was properly classified as unfin- 
ished “[fljootwear” under item 700.35 TSUS, and the merchandise 
predominantly of textile was properly classified as unfinished 
“{flootwear” under item 700.67, TSUS, plaintiffs action is 
dismissed. 
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OPINION 


TsoucaLas, Judge: This consolidated action is before the Court on 
plaintiffs’ (Gold Star Co. Ltd., et al., and Samsung Electronics Co., 
Ltd., et al.) (hereinafter “Gold Star” and “Samsung” respectively) 
motion for summary judgment on the administrative record pursu- 
ant to Rule 56.1 of the Rules of this Court. Plaintiffs challenge the 
legality of the Department of Commerce, International Trade Ad- 
ministration’s (“ITA” or “Commerce”) scope clarification ruling. 
Public Record Documents 13, 15. (hereinafter “P.R. Doc.——.”). The 
ruling included separately imported color picture tubes (“CPTs”) 
and printed circuit boards (“PCBs”), when subsequently assembled 
together, within the scope of the antidumping duty order concern- 
ing Color Television Receivers from Korea, 49 Fed. Reg. 18,336 
(Dep’t Comm. 1984) (antidumping duty order) (hereinafter “CTV Or- 
der’). Defendants oppose plaintiffs’ motion contending that Com- 
merce based its decision upon substantial evidence in the record 
and did nothing more than lawfully clarify the scope of the existing 
CTV Order. 
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BACKGROUND 


Commerce and the United States International Trade Commis- 
sion (“ITC”), in separate investigations, determined that color tele- 
vision receivers from Korea were being sold at less than fair value 
and were materially injuring a United States industry. 49 Fed. Reg. 
18,336-37. On June 1, 1984, Samsung submitted a letter to. Com- 
merce requesting a binding determination as to the applicability of 
the CTV Order to the importation of certain television components 
and subassemblies. P.R. Doc. 1. On January 9, 1986, Commerce di- 
rected Customs officials to suspend liquidation of, but not collect 
cash deposits on, printed circuit boards! and color picture tubes 
pending resolution of whether those items were covered by the CTV 
Order. See P.R. Docs. 13-15. Commerce subsequently notified the in- 
terested parties on January 23, 1986 of the suspension of liquida- 
tion and afforded the parties an opportunity to respond via com- 
ments submitted by February 5, 1986 on any matters they wished 
considered. See P.R. Doc. 2. Plaintiffs and intervenors filed timely 
comments. 

Commerce determined it had sufficient information and the au- 
thority to clarify the CTV Order based on the comments it had re- 
ceived from the interested parties. The comments submitted to 
Commerce contained the relevant excerpts from and references to 
documents Commerce allegedly had taken into consideration in 
making its less than fair value determination, as well as the injury 
determination phase of the investigation conducted by the ITC. 

On October 20, 1986, Commerce informed plaintiff Gold Star that 
printed circuit boards and color picture tubes when subsequently 
assembled, whether imported together or separately, were within 
the scope of the CTV Order. P.R. Doc. 13. A comparable letter dated 
November 21, 1986 was sent to Samsung. P.R. Doc. 15. 

Pursuant to its scope clarification, Commerce, on October 31, 
1986, directed all Customs officials to collect cash deposits on 
printed circuit boards and color picture tubes covered by the clari- 
fied CTV Order. P.R. Doc. 14. 


DISCUSSION 


This Court may review a determination by Commerce as to 
whether a particular type of merchandise is within the class or kind 
of merchandise described in an existing antidumping duty order. 19 
U.S.C. § 1516a(a)(2)(B)\(vi) (Supp. IT 1984). Commerce’s determination 
will be sustained if it is supported by substantial evidence in the 
record and is otherwise in accordance with Law. 19 U.S.C. § 
1516a(b)\(1)(B). “Substantial evidence is more than a mere scintilla. 
It means such relevant evidence as a reasonable mind might accept 
as adequate to support a conclusion.” Consolidated Edison Co. v. 


! The contents of a printed circuit board are described in P.R. Docs. 2, 14. 
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NLRB, 305 U.S. 197, 229 (1938): Matsushita Electric Industrial Co. 
v. United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984). 

In the case at bar, Commerce originally described the merchan- 
dise covered under the CTV Order as all “color television receivers, 
complete or incomplete * * * regardless of tariff classification.” 49 
Fed. Reg. at 18,337; see also P.R. Doc. 1 at 3. The scope clarification 
letter included within the scope of the CTV Order, color picture 
tubes and printed circuit boards “entered together or on separate 
entries” for subsequent assembly into color television receivers. 
P.R. Docs. 13, 15 (emphasis added). The issue is whether the PCBs 
and CPTs are of the class or kind of merchandise properly included 
within the scope of the CTV Order. 

The ITA has the authority to clarify and define the scope of an 
antidumping duty determination. Diversified Products Corp. v. 
United States, 6 CIT 155, 159, 572 F. Supp. 883, 887 (1983). Howev- 
er, while the ITA may clarify the dumping determination, it does 
not have the authority to change or modify the original determina- 
tion. Alsthom Atlantique v. United States, 4 Fed. Cir. (T) 71, 78, 787 
F.2d 565, 571 (1986): Kyowa Gas Chemical Industry Co. v. United 
States 7 CIT 138, 140, 582 F. Supp. 887, 889 (1984); Royal Business 
Machines, Inc. v. United States, 1 CIT 80, 86-87, 507 F. Supp. 1007, 
1013 (1980), aff'd, 69 CCPA 61, 669 P.2d 692 (1982). 

To determine whether Commerce’s scope letter is a proper clarifi- 
cation of the CTV Order, the Court must examine each stage of the 
statutory proceedings: 

the final order must express the result of the previous deter- 
minations without alterations and neither the Commerce De- 
partment, as the administering authority, nor the Customs Ser- 
vice, by exercise of its classification authority, could legally 
change the results of the less than fair value and injury deter- 
minations or modify the facts or legal conclusions on which 
those determinations depended. 


Royal Business Machines, 1 CIT at 86-87, 507 F. Supp. at 1013. 

At each stage of the investigatory proceedings, the importations 
subject to antidumping duties were defined as “color television re- 
ceivers, complete or incomplete.”? An incomplete receiver was char- 
acterized in the ITC investigations as: “‘a color picture tube [CPT] 
and a printed circuit board [PCB] or ceramic substrates with compo- 
nents assembled thereon * * *.” P.R. Doc. 7 at 5 (citing Color Televi- 
sion Receivers From the Republic of Korea and Taiwan, USITC 
Pub. 1514, Inv. Nos. 731-TA-134, -135 (Final) at A-2 to A-3 (April 
1984) (hereinafter “ITC Final Determination”)). 

Plaintiffs, however, contend that the class or kind of merchandise 
subject to the CTV Order does not include separately imported sub- 
assemblies and components such as PCBs and CPTs. Gold Star’s 


2 See P.R. Doc. 13 at 1; P.R. Doc. 5 at 7-8 (the ITC’s description of products subject to the investigation, Color Television 
Receivers From the Republic of Korea and Taiwan, USITC Pub. 1514, Inv. Nos. 731-TA-134, -135 (Final) at A-2, A-3 (April 
1984)); P.R. Doc. 7 at 4 (49 Fed. Reg. 50,420 (Dep’t Comm. 1984) (final results of administrative review); 49 Fed. Reg. 18,336 
(Dep't Comm. 1984) (final antidumping duty order); 49 Fed. Reg. 7620 (Dep't Comm. 1984) (final LTFV determination); 48 
Fed. Reg. 48,487 (Dep't Comm. 1983) (prelim. determination)). 
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Brief in Support of Motion for Judgment on the Agency Record (cor- 
rected public version) at 50-51 (hereinafter “Gold Star Brief 
at——.”); Plaintiffs’ Samsung Memorandum in Support of Their 
Motion for Judgment Upon the Administrative Record at 37-38 
(hereinafter “Samsung Memorandum at——.”). They argue that a 
separately imported PCB or CPT is outside the scope of the investi- 
gations because neither, by itself, constitutes an incomplete receiv- 
er. Gold Star Brief at 52, 54-55; Samsung Memorandum at 50-51. 

The Court, however, finds that separately imported PCBs and 
CPTs which are subsequently assembled into color television receiv- 
ers are of the class or kind of merchandise intended to be covered 
by the CTV Order. Ample evidence was developed during the course 
of the proceedings which supports the conclusion that Commerce 
contemplated assembly of PCBs and CPTs into CTVs within the 
United States. The ITC, for example, stated that “[iJncomplete color 
television receivers * * * are imported by U.S. producers and assem- 
bled into complete receivers in U.S. production facilities.” [TC Final 
Determination at A-2; see also Samsung Memorandum at 20. Fur- 
thermore, the definition of incomplete receivers consisted of CPTs 
and PCBs “which when assembled are capable of receiving a televi- 
sion signal.” ITC Final Determination at 3-4; Color Television Re- 
ceivers From the Republic of Korea and Taiwan, USITC Pub. 1396, 
Inv. Nos. 731-TA-134, -135 (Preliminary) at 4 (June 1983) (herein- 
after “ITC Preliminary Investigation”); see also Samsung Memoran- 
dum at 20; P.R. Doc. 12 at 20-22 (emphasis added). Therefore, the 
PCBs and CPTs are within the scope of the CTV Order whether im- 
ported in assembled form or imported separately and assembled to- 
gether in the United States. 

Plaintiffs cannot avoid the imposition of antidumping duties 
merely by bifurcating their shipments. The Court will not allow 
such a transgression upon the antidumping duty laws of this coun- 
try. The object of the dumping laws is to protect domestic producers 
against imported merchandise which “is being, or is likely to be, 
sold in the United States at less than its fair value * * *.” 19 U.S.C. 
§ 1673(1) (1982) (emphasis added). The present merchandise is sold 
on the U.S. market not as a PCB nor as a CPT, but as a color televi- 
sion receiver; the object of the original antidumping duty order. If 
the Court were to allow separate importations of PCBs and CPTs 
(subsequently assembled together) to escape the purview of the CTV 
Order, the domestic industry would continue to suffer the injurious 
consequences of dumped goods.’ 


3 The position adopted by the Court is consistent with the General Agreement on Tariffs and Trade which defines a 
dumped product as being one which is “introduced into the commerce of another country at less than its normal value 
” Agreement on the Implementation of Article VI of the General Agreement on Tariffs and Trade (antidumping 
code), ‘April 12, 1979, art. 2, para. 1, 31 US.T. 4919, 4924-25, T.I.A.S. No. 9650 (entered into force Jan. 1, 1980). The prod- 
ucts here are “introduced into the commerce” of the United States as CTVs, after a finding by the ITC that imports of Ko- 
rean receivers, complete and incomplete, were injuring U.S. industry. 

The European Economic Community has recently adopted measures designed to prevent this type of circumvention. 
Their new Regulation allows the Community to impose antidumping duties on products which are “introduced into the 
commerce of the Community after having been assembled or produced in the Community* * *” Regulation 1761/87, art. 1, 
0.J..L 167/9 (1987). However, several restrictions to the Regulation apply: the assembly or production must have been carri- 
ed out by a party related to the manufacturer; the assembly or production operation must have substantially increased af- 

Continued 
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Plaintiffs Gold Star admit that “[w]Jhen an incomplete receiver is 
imported, i.e., a CPT imported together with a PCB, the merchan- 
dise is within the scope of the ITC’s determination and antidumping 
duties can be imposed.” P.R. Doc. 5 at 9-10 (emphasis in original). 
Gold Star argues, however, that it is not subject to the CTV Order 
because the value added by its American operations is significant 
and the ITC held it to be a U.S. domestic producer of CTVs. Gold 
Star Brief at 6-7 (citing ITC Final Determination at 8-9). 

The Court fails to see the relevance of Gold Star’s argument. The 
clarification letter explicitly stated that the PCBs and the CPTs cov- 
ered are those which are imported from Korea and are subsequent- 
ly assembled into color television receivers. P.R. Docs. 13, 15. Since 
Gold Star has conceded that its PCBs and CPTs, when imported to- 
gether, are incomplete receivers within the scope of the CTV Order, 
Gold Star cannot escape the imposition of antidumping duties by 
any subsequent value added to the incomplete receivers‘ If Gold 
Star combines a Korean PCB with a Korean CPT, then it is an in- 
complete receiver as defined by Commerce. Commerce has evalu- 
ated the effect of Korean incomplete receivers on the U.S. market 
and found them to have materially injured U.S. industry. There- 
fore, the value added by Gold Star does not affect the treatment of 
PCBs and CPTs subsequently assembled together under the CTV 
Order. 

Plaintiffs further contend that separate importations of PCBs and 
CPTs were specifically excluded by the ITC and refer to the follow- 
ing language to support their contention: “imported subassemblies 
and components for television receivers * * * are outside the scope 
of these investigations,” see Gold Star Brief at 13 (quoting ITC Pre- 
liminary Investigation at A-40); and “[vjarious imported subassem- 
blies and components used in the manufacture of color television re- 
ceivers are not subject to these investigations.” ITC Final Determi- 
nation at A-3. However, Commerce was excluding from the scope of 
the CTV Order those PCBs and CPTs which are used as replace- 
ment parts, entering the U.S. market as PCBs or CPTs, not CTVs.5 

Plaintiffs Samsung claim that the definition of the product adopt- 
ed a “capable of receiving a broadcast signal” standard which was 
embodied in the petition: 


The imported articles under investigation are complete and in- 
complete color television receivers (CTVs) imported from Tai- 
wan and Korea. Complete receivers are fully assembled and 
ready to function, whereas incomplete receivers and kits consist 


ter commencement of the antidumping investigation; and the value of the parts or materials used must have comprised at 
least 50% of the aggregate value of the parts or materials used. See id. For an excellent discussion of the topic, see Steen- 
bergen, Circumvention of Antidumping Duties by Importation of Parts and Materials: Recent EEC Antidumping Rules, 11 
Fordham Int'l L.J. 332 (1988). 

‘The record reflects that a PCB and a CPT — comprises the majority of the value of a CTV. See Confidential 
Record Documents 1, 2 (hereinafter “C.R. Doc.—— 

5 Defendants correctly point out that the ITC’s Sisiiation of the products covered (incomplete receivers consisting of a 
color picture tube and printed circuit board which when assembled are capable of receiving a television signal) would be 
rendered meaningless if PCBs and CPTs were excluded from the scope of the CTV Order by the language which excludes 
“various imported subassemblies and components.” See Defendant's Memorandum in Opposition to Plaintiffs’ Motions for 
Judgment Upon the Administrative Record at 26-27. 
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of a color picture tube and printed circuit-board or ceramic sub- 
strate with components, which when assembled are capable of 
receiving a television signal. 


ITC Final Determination at 3-4; see also Samsung Memorandum at 
20 (emphasis added). 

Samsung claims its merchandise, even if it had been imported to- 
gether, was incapable of receiving a broadcast signal and therefore 
outside the scope of the CTV Order. 

Samsung, however, in describing its operations in the U.S., clear- 
ly indicated that its operation fell under the assembly in U.S. pro- 
duction facilities terminology utilized by the ITC in defining the 
scope of the investigation. See C.R. Doc. 4.6 

Moreover, the above definition does not specify what is needed in 
order to form an incomplete receiver; it merely states that an in- 
complete receiver consists of PCBs and CPTs “which when assem- 
bled are capable of receiving a television signal.” ITC Final Deter- 
mination at A-2 to A-3. This ambiguity is adequately corrected by 
the scope clarification letter. Something which is “incomplete” 
needs additions in order to make it complete, and an incomplete re- 
ceiver needs something added in order to make it a complete receiv- 
er. Since the definition of an incomplete receiver never specified 
whether PCBs and CPTs assembled, by themselves, must be capable 
of receiving a television signal, or whether other parts need be add- 
ed, Commerce could properly resolve the ambiguity by issuing the 
scope clarification letter. 

Plaintiffs have misconstrued the intent of the ITC determina- 
tions. The language throughout the proceedings encompassed in- 
complete receivers assembled in the United States. The clarification 
letter applies only to PCBs and CPTs which are subsequently as- 
sembled to form CTVs; it does not apply to those items sold inde- 
pendently as PCBs and CPTs, or to those items subsequently com- 
bined with U.S. parts. The exclusion language referred to by plain- 
tiffs is directed at CPTs and PCBs which are sold to unrelated 
purchasers as individual components for replacements or for assem- 
bly with American made components. 

In the questionnaires issued by Commerce to importers and pro- 
ducers, plaintiffs claim the scope of the investigations included only 
‘ color television receivers, complete or incomplete, as provided in the 
TSUS item numbers 685.11 and 685.14, and that the following defi- 
nition of “incomplete television receiver” in the questionnaires uti- 
lized by the ITC during the investigation explicitly excluded sepa- 
rate imports of CPTs and PCBs: 


Assemblies * * * which consist at least of, or are covered in the 


same import entry with, a color picture tube and a printed cir- 
cuit board or ceramic substrate, with components assembled 
6 Samsung’s imported subassemblies contained * ‘fajll components necessary for the production of finished color televi- 


sions, with the exception of the picture tube * * *” which was imported separately. P.R. Doc. 1 at 2; See also P.R. Doc. 2; 
C.R. Docs. 2, 4. 
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thereon, designed to perform the intermediate frequency ampli- 
fication functions or the picture and audio demodulation func- 
tions of a color television receiver, all the foregoing provided for 
in TSUS item 685.14. 


Samsung Memorandum at 19-20 (quoting Importers’ Questionnaire 
at 4; Producers’ Questionnaire at 5); See also Gold Star Brief at 
17-18; P.R. Doc 12 at 22 (emphasis supplied by plaintiffs Samsung). 
But the passage is written in the disjunctive, thus yielding the fol- 
lowing interpretation for the merchandise covered: “Assemblies 
[subject to the scope of the investigations are those] which consist at 
least of * * * a color picture tube [CPT] and a printed circuit board 
[Poa * °. dd. 

Plaintiffs also state that Commerce’s decision was not based on 
substantial evidence since the administrative record contained only 
nineteen documents and lacked other relevant material, i.e., the pe- 
tition, the record of the initial investigations, and the injury and 
LTFV determinations. Samsung Memorandum at 33-34. 

The Court finds that the record was adequate to support the con- 
clusion reached by Commerce; it contained the relevant excerpts 
from and references to the proceedings which Commerce used to de- 
termine the scope of the CTV Order. The evidence was within what 
a “reasonable mind might accept as adequate to support a conclu- 
sion.” Consolidated Edison, 305 U.S. at 229. 


CONCLUSION 


The Court denies plaintiffs’ motion for summary judgment on the 
administrative record and finds in favor of the defendants. The 
scope clarification letter issued by Commerce is held to be a proper 
clarification of the CTV Order and based on substantial evidence. 
Therefore, merchandise consisting of CPTs and PCBs imported from 
Korea, when subsequently assembled together to form color televi- 
sion receivers, is included within the scope of the CTV Order. 


(Slip Op. 88-103) 


AMERICAN HARDBOARD ASSOCIATION, PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND MacMILLAN BLOEDEL LIMITED, PARTY-IN-INTEREST 


Court No. 83-9-01301 
Before DiCar.o, Judge. 


Number one prefinished and number one bandsawn Champlain lap siding is clas- 
sifiable as “[bJuilding boards not specially provided for, whether or not face finished: 
[IJaminated boards, bonded in whole or in part, or impregnated, with synthetic 
resins,” under item 245.80 of the Tariff Schedules of the United States. 
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Keck, Mahin & Cate (Brock R. Landry and Robin W. Grover) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, United States Department 
of Justice (Saul Davis) for defendant. 

Dorsey & Whitney (John B. Rehm and Munford Page Hall, III) for party-in- 
interest. 


DiCar.o, Judge: Plaintiff, a trade association of hardboard manu- 
facturers, challenges the United States Customs Service (Customs) 
classification of merchandise imported from Canada by party-in-in- 
terest, MacMillan Bloedel Limited. Customs initially classified the 
merchandise as “[b]uilding boards not specially provided for, wheth- 
er or not face finished: [o]ther boards of vegetable fibers (including 
wood fibers)—{o]ther,” under item 245.90 of the Tariff Schedules of 
the United States (TSUS), but on remand following a trial deter- 
mined the merchandise to be classifiable as “[bJuilding boards not 
specially provided for, whether or not face finished: [l]Jaminated 
boards, bonded in whole or in part, or impregnated, with synthetic 
resins,” under item 245.80, TSUS. See American Hardboard Ass’n v. 
United States, 10 CIT ——, 651 F. Sup. 1441 (1986). 

Plaintiff claims the merchandise is properly classifiable as 
“{hjardboard, whether or not face finished: [o]ther,” under item 
245.30, TSUS, or alternatively as “[a]rticles not specially provided 
for, of wood,” under item 207.00, TSUS. Party-in-interest claims the 
merchandise is properly classifiable under item 245.90, TSUS, as 
Customs originally determined. 

Plaintiff initiated this action by filing a petition pursuant to 19 
U.S.C. § 1516(a) (1982), and the Court has jurisdiction under 28 
U.S.C. § 1581(b) (1982). The Court finds the merchandise properly 
classifiable under item 245.80, TSUS. 


DISCUSSION 


The merchandise is either number one prefinished or number one 
bandsawn Champlain lap siding (lap siding). It is a plank of hard- 
board, ‘/s-inch thick and either 9 or 12 inches wide. Approximately 
one inch from the bottom, a hard plastic locking strip or “spline” is 
fixed into a groove in the back of each plank. The top edge of each 
plank is machined to form a groove or “rabbet,” which fits into the 
spline of the plank above. 

The hardboard plank is manufactured through a wet process 
whereby wood fibers are combined with water, phenolic resin, wax 
and alum. This combination is fed onto a moving screen and is 
called a ‘“‘wet mat.” Compregnite is sprayed onto the surface fibers 
of the wet mat to stabilize the fibers against moisture. A newsprint 
paper face coated with linseed oil is then applied to the wet mat of 
wood fiber. At this point the mat is still approximately 70 percent 
water. The mat then goes on to the loading elevator and into a 
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press. Through the combination of heat and pressure, the mat is 
formed into a hardboard plank. 

The lap siding can have an embossed texture (bandsawn) in order 
to appear rough hewn or it can be smooth. In either case, the front 
face, bottom and top edges are prefinished by painting. 


1 


Plaintiff first contends the lap siding is hardboard classifiable in 
the eo nomine provision for hardboard, item 245.30, TSUS. 

An eo nomine designation is one which describes a commodity by 
a specific name, usually one well known to commerce. United States 
v. Bruckmann, 65 CCPA 90, C.A.D. 1211, 582 F.2d 622 (1978). An eo 
nomine provision includes all forms of the named article unless lim- 
ited by its terms, or contrary to legislative intent, judicial decisions, 
long standing administrative practice, or demonstrated commercial 
designation. See, e.g., Crosse & Blackwell Co. v. United States, 36 
CCPA 33, C.A.D. 393 (1948). The lap siding is made of hardboard, so 
the Court must consider the scope of the eo nomine provision for 
hardboard in order to determine whether Congress intended to in- 
clude merchandise such as this in that provision. 

Defendant argues the phrase “whether or not face finished” lim- 
its the forms of hardboard classifiable under item 245.30, TSUS, 
claiming Congress through this language intended to exclude any 
form of hardboard which had been advanced by means other than 
face finishing. 

Headnote 2, Part 3, Schedule 2, TSUS, states that the “term face 
finished’, as applied to the boards and panels provided for in this 
part [Part 3], means that one or both surfaces of a panel or board 
have been treated with creosote or other wood preservatives, or 
with fillers, sealers, waxes, oils, stains, varnishes, paints or 
enamels, or have been overlaid with paper, fabric, plastics, base 
metal or other material.” (Emphasis in original). 

The legislative history of the hardboard provision contained in 
the 1960 Tariff Classification Study indicates the phrase “whether 
or not face finished” was added to clarify that the eo nomine provi- 
sion for hardboard was intended to cover hardboard even though it 
had undergone the various treatments described in the definition of 
“face finished:” 


The products covered in this part are sometimes finished 
with materials such as varnish, lacquers, paint, plastic, or met- 
al. In order that such products might be adequately covered in 
this part, the term ‘face finished’ has been introduced and de- 
Enee in headnote 1(f) [now Headnote 2, Part 3, Schedule 2, 
TSUS]. 


4 Tariff Classification Study 64 (1960) (emphasis added). The study 
indicates that the phrase “whether or not face finished”, rather 
than as words of limitation, was intended to expand the term hard- 
board to include the various described processes, which had been 
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creating ambiguities and uncertainties due to the many paragraphs 
in the previous tariff schedule providing separate classifications for 
hardboard subjected to different processes. See id. at 63-67. 

The Court does not find the phrase “whether or not face finished” 
to be restrictive language excluding from the eo nomine provision 
forms of hardboard which have undergone processing other than 
that defined as face finishing. Cf; Norman G. Jensen, Inc. v. United 
States, 2 CIT 198 (1981) (descriptive phrase “ground or unground” is 
an extension rather than a restriction on eo nomine provision for 
“screenings’’). 

The study indicates, however, that the hardboard designated eo 
nomine is a basic, fungible material capable of being used for a vari- 
ety of functions: 


Hardboard is used chiefly in construction, in cabinet and 
millwork, in furniture and fixtures, and other fabricated and 
industrial products, in transportation equipment, for display 
purposes, in games, toys, and sporting products; also, a high- 
density type of hardboard is used for dies in spinning and form- 
ing light-gage metals, for jigs and templates, and for structural 
electrical-insulation material. 


4 Tariff Classification Study 67. This legislative history indicates 
that at some point the material designated as hardboard and pro- 
vided for eo nomine under item 245.30, TSUS, may no longer be 
within that classification because it has been advanced beyond a ba- 
sic, fungible material and has become a new and different article of 
commerce. 

Considering hardboard as a basic material which becomes anoth- 
er product due to advancements is analogous to those cases involv- 
ing the question of whether merchandise made from lumber is clas- 
sifiable as lumber or as some new article of commerce made from 
lumber. See, e.g., Permagrain Prods. Inc. v. United States, 9 CIT 426, 
623 F. Supp. 1246 (1985), aff'd, 4 Fed. Cir. (T) 87, 791 F.2d 914 
(1986). 

Also, in All Channel Prods. Corp. v. United States, 1 CIT 128 
(1981), the court noted that although an eo nomine provision covers 
all forms and varieties of the named commodity, there is a point 
where the addition of parts and functions transforms the object into 
something else. In that case, the addition of wires to switches to 
provide a distinct function related to the reception of television sig- 
nals precluded classification of the merchandise as switches. 

Rather than remaining input material used to make sundry other 
products, articles of hardboard can undergo advancements and be- 
come new and different articles of commerce such as furniture, 
games, pieces of industrial equipment, etc. As plaintiff stipulates, 
“{hjardboard’ is no loger known as ‘hardboard’ once it is incorpo- 
rated into, or becomes part of, another product,” i.e. a bookcase 
built solely from hardboard as its raw material, sawn to size, and 
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nailed together, is known as a bookcase and not as hardboard. See 
Stipulations 23, 27 and 28. 

The Court finds the legislative history limits the eo nomine provi- 
sion for hardboard to a basic, fungible material, and the determina- 
tion whether particular merchandise is covered eo nomine under 
item 245.30, TSUS, depends on the factual advancements unique to 
that particular product made of hardboard. 

In this case, the merchandise is face finished hardboard cut to 
size and machined to specifications (rabbetted). A plastic spline has 
been permanently attached which makes the article suitable only 
for use as interlocking siding in construction. The Court finds the 
lap siding has been advanced beyond the basic, fungible material 
known as hardboard and is therefore not classifiable under item 
245.30, TSUS. 


2 


Plaintiff next contends the lap siding cannot be classified as 
building boards under item 245.80, TSUS, because the TSUS defines 
building boards as panels, panels are required to be flat, and this 
merchandise with its protruding plastic spline is not flat. 

Building boards are defined in the TSUS as “[p]anels of rigid con- 
struction, including tiles and insulation board, chiefly used in the 


construction of walls, ceilings, or other parts of buildings.” Head- 
note 1(e), Part 3, Schedule 2, TSUS. The term “panels” is not de- 
fined in the headnotes nor is it discussed in the Tariff Classification 
Study. 

The meaning of terms used in the TSUS is a question of law, and 
whether a particular item fits within that meaning is a question of 
fact. See, e.g., Brookside Veneers, Lid. v. United States, 847 F.2d 786, 
788 (Fed. Cir. 1988). In the absence of evidence to the contrary, the 
meaning of a term in the TSUS is presumed to be its common or 
dictionary meaning. Id. at 789. The Court may rely upon its own 
understanding of the term and consult lexicographic and scientific 
authorities and other reliable sources of information to ascertain 
the common meaning of a tariff term. Jd. at 789. 

The 1961 edition of Webster’s Third New International Dictionary 
(unabridged), which was an edition in print at the time Congress 
was considering the TSUS, defines panel in several ways: 


3 * * * a separate or distinct part of a surface * * * as a: a fence 
section (as the part between two posts in a rail fence): HURDLE 
b (1): a thin usu. rectangular board set sunken in a frame (as in 
a door, wainscot, or chair back) (2): a usu. sunken or raised sec- 
tion of a surface (as a wall or ceiling) set off by a molding or 
other margin sometimes of different material or color (3): a flat 
usu. rectangular piece of construction material (as plywood, 
metal, concrete, plastic) made usu. in a standard size to form 
part of a surface (as a wall, ceiling, floor) * * *. 
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Handbooks by the United States Department of Agriculture are 
also authoritative sources. See Brookside Veneers, 847 F.2d at 789. 
The handbook Wood-Frame House Construction, Forest Serv., Unit- 
ed States Dep’t of Agric. Handbook No. 73 (1955), defines panel in 
several ways too: 


A large, thin board or sheet of lumber, plywood, or other mate- 
rial. A thin board with all its edges inserted in a groove of a 
surrounding frame of thick material. A portion of a flat surface 
recessed or sunk below the surrounding area, distinctly set off 
by molding or some other decorative device. Also, a section of 
floor, wall, ceiling, or roof, usually prefabricated and of large 
size, handled as a single unit in the operations of assembly and 
erection. 


None of the various definitions by these two authoritative sources 
exclude a relatively smooth surfaced article with a slight protrusion 
from being a panel. 

The Court finds the trial testimony instructive. Testimony indi- 
cates that in the wood products industry various articles are re- 
ferred to or recognized as panels, even though the articles have pro- 
trusions jutting from a relatively smooth surface. Trial Transcript 
of Jan. 21-24, 1986 at 462-65, 681-84, 746-47, 798. See also Defend- 
ant’s Exhibits D, AA, AV, at Trial of Jan. 21-24, 1986. A brochure 
in evidence printed by party-in-interest to market the lap siding re- 
fers to it as a panel. See Defendant’s Exhibit D, at Trial of Jan. 
21-24, 1986. Based on this evidence of how the lap siding was mar- 
keted, and on the pertinent lexicographic and technical sources, tri- 
al testimony, exhibits, and its own examination of the imported 
merchandise, the Court finds the lap siding is a panel within the 
meaning of the term “panels” as used in defining building boards 
for purposes of the TSUS. Also, based on its own examination of the 
merchandise and on the trial testimony, the Court finds that the 
lap siding is a panel “of rigid construction * * * chiefly used in the 
construction of walls * * * or other parts of buildings,” within the 
meaning of the definition of “building boards” set forth in the 
TSUS. 


3 


Party-in-interest does not contest Customs’ determination that 
the lap siding is building board, but rather contends it is not “lami- 
nated” building board within the meaning of that term as used in 
item 245.80, TSUS. Party-in-interest first asserts the process by 
which the fibers of the newsprint and wet mat are fused together 
precludes a possibility that the lap siding is a “laminated” product, 
arguing the processes of fusion and lamination are separate and 
exclusive. 

The term “laminated” is not defined in the TSUS nor is its mean- 
ing discussed in the Tariff Classification Study. The Court again re- 
fers to its own understanding of the term and consults lexicographic 
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and other reliable sources to ascertain the common meaning. See 
Brookside Veneers, 847 F.2d at-789. 

Webster’s Third New International Dictionary (unabridged) (1961) 
defines the adjective “laminated” as “* * * made by laminating: 
composed of layers of firmly united material * * *”, and the verb 
“laminate” as “to make by uniting superimposed layers of one or 
more materials (as by means of an adhesive or bolts).” The 1955 edi- 
tion of the Wood Handbook, Forest Prods. Laboratory, Forest Serv., 
United States Dep’t of Agric. Handbook No. 72, at 485, defines 
“laminate” as “[a] product made by bonding together two or more 
layers (laminations) of material or materials.” 

The Court finds the process by which the lap siding is made falls 
within these definitions. The layer of newsprint is united to the wet 
mat layer. Whether by fusion of the fibers or the binding activity of 
the resins, this union does not preclude the board from being “lami- 
nated” within the meaning of that term as used in the TSUS. The 
Court considers the wet mat of wood fibers to be a layer of material, 
even though it might not be considered a solid, finished product. 

Party-in-interest also asserts the term “laminated” as used in the 
TSUS requires the final product to have visible, distinct layers, 
claiming the fusion of the fibers in the newsprint with those in the 
wet mat leaves no visible, distinct layers. 

Even assuming a product must have visible, distinct layers to be 
“laminated” as party-in-interest claims, the Court finds the lap sid- 
ing has these elements. At the trial on the lamination issue, the 
Court closely examined an unpainted sample of the lap siding, at 
times using a 10-power magnifying glass. The Court also observed a 
demonstration in which a Customs official using an isopropyl] alco- 
hol swab and a razor successfully lifted a portion of the newsprint 
from the hardboard substrate. From its own examination and the 
demonstration, the Court found that it could see two distinct layers 
in the lap siding—the newsprint overlay and the hardboard sub- 
strate. Trial transcript of Feb. 17, 1987 at 320-21. 

At the time the Court made. its finding, it recognized that fibers 
from the newsprint and the hardboard substrate had intermingled 
to some extent. The intermingling of the fibers did not destroy ei- 
ther the visibility or distinctness of the two identifiable layers. 

Party-in-interest asserts that the Court saw layers only because of 
the color differences between the lighter newsprint fibers and the 
darker fibers in the hardboard substrate, arguing that color differ- 
ences do not satisfy the visible, distinct requirements of the term 
“laminated.” 

The Court does not agree that color differences can not evidence a 
product is laminated. In this case, the color establishes the exist- 
ence of the newsprint fibers, most of which do not intermingle with 
the fibers of the hardboard substrate since the color differences re- 
main. It may be that if a newsprint more akin to the color of the 
headboard substrate were used the Court would not see two layers, 
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but it is not that merchandise which is before the Court. The Court 
finds that the lap siding is “laminated” within the meaning of that 
term as used in item 245.80, TSUS. 


4 


Plaintiff contends in the alternative that the lap siding is classifi- 
able in the basket provision for “[a]rticles not specially provided for, 
of wood,” under item 207.00, TSUS. If, however, the lap siding is 
classifiable as building board under item 245.80, TSUS, it is special- 
ly provided for and classification in the basket provision for wood 
not specially provided for is precluded. 

During a phone conference, and again at a second trial following 
Custom’s remand determination as to the proper classification of 
the merchandise, the Court ruled that the remand classification 
under item 245.80, TSUS, enjoyed the same presumption of correct- 
ness that originally attached to the classification under item 245.90, 
TSUS. See Trial Transcript of Feb. 17, 1987 at 2-5. Based on its own 
finding that the lap siding is building board within the meaning of 
that term as used in the TSUS and on this presumption of correct- 
ness, which both plaintiff and party-in-interest have failed to over- 
come, the Court holds that the lap siding is properly classifiable 
under item 245.80, TSUS. Thus classification under plaintiffs alter- 
native claim, item 207.00, TSUS, is precluded. 


CONCLUSION 


The Court holds the lap siding is properly classifiable as 
“{bjuilding boards not specially provided for, whether or not face 
finished: [l]Jaminated boards, bonded in whole or in part, or impreg- 
nated, with synthetic resins,” under item 245.80, TSUS. Judgment 
will be entered accordingly. 


(Slip Op. 88-104) 


A. Hirsu, INc., PLAINTIFF v. UNITED STATES, DEFENDANT, AND U.S. PAINT 
BrusH -MANUFACTURERS AND Suppiiers Ap Hoc Import Action COAL 
TION, INTERVENOR-DEFENDANT 


Court No. 86-03-00331 


MEMORANDUM 
[Motion to dismiss for lack of prosecution granted.] 
(Decided August 3, 1988) 
James A. Resti and Fell & Spalding (David B. Hirsh) for the plaintiff. 
John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (Sheila N. Ziff) for 


the defendant. 
Robins, Zelle, Larson & Kaplan (Pamela M. Deese) for the intervenor-defendant. 
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AQquiLino, Judge: In this action seeking judicial review of an an- 
tidumping-duty order, plaintiff's continued failure to adhere to its 
own proposed schedule for presentment of its claims has engen- 
dered a renewed motion to dismiss for lack of prosecution thereof. 
Justice favors grant of the motion in view of the following facts and 
circumstances: 

The action was commenced in March 1986, whereupon issue was 
joined and the records of administrative proceedings before the In- 
ternational Trade Administration, U.S. Department of Commerce 
and the International Trade Commission were duly filed in June 
1986. Thereafter, the court held a scheduling conference pursuant 
to CIT Rule 16(b) and, after conferring with both sides, entered an 
order providing that the plaintiff have 60 days from the date of re- 
ceipt of the agency records to serve and file a dispositive motion. By 
the time of that order, the plaintiff had interposed a motion for ac- 
cess to the confidential information contained in those records on 
the part of both its lead, outside counsel and its inside, general 
counsel. Access to that information was granted outside counsel per 
a protective order dated December 1, 1986,' which directed that the 
information be released to him within five days. 

Subsequent to issuance of slip op. 87-35, resolving the motion for 
access to the confidential information, and also after grant of a mo- 
tion by the U.S. Paint Brush Manufacturers and Suppliers Ad Hoc 
Import Action Coalition to intervene as a party defendant, the court 
deemed it appropriate to hold a second scheduling conference 
among the parties (on May 11, 1987). It was apparent that the 
plaintiff had hardly sought to comply with the original scheduling 
order dated October 14, 1986, whereupon a second such order was 
entered, directing counsel for the plaintiff to serve and file a dispos- 
itive motion on or before July 15, 1987. 

On July 13th, the court received a motion from the plaintiff to ex- 
tend its deadline until September 15, 1987 upon a representation 
that 


counsel’s firm was dissolved during the last few months and 
counsel is in the process of moving his offices to another loca- 
tion, all of which has caused demands on counsel’s resources. 


The motion was granted, and another amended scheduling order 
was entered. 

The plaintiff did not meet its deadline. On October 16, 1987, the 
defendant stated that it was “constrained to file” a motion to dis- 
miss for lack of prosecution upon representations that its counsel 
had stated to the plaintiff on or about September 23rd that it had 
no objection to the filing of a motion for another 60-day extension of 
time, but that some three weeks thereafter neither in- nor out-side 
counsel for the plaintiff was available to explain the failure to make 
~T ‘The defendant opposed permitting the same access to inside counsel. The court concluded that this position was well- 


taken and thus denied that part of plaintiff's motion seeking such access in slip op. 87-35, 11 CIT ——, 657 F.Supp. 1297 
(1987). 
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such a motion, and that the documents available under the protec- 
tive order almost a year earlier had not even been examined. Lead 
counsel responded—late—with a cross-motion to allow additional 
time to file plaintiff's dispositive motion, again claiming that disso- 
lution of his law firm had hampered his ability to complete such a 
motion. The cross-motion sought an extension until January 22, 
1988. In granting that cross-motion, while denying defendant’s mo- 
tion to dismiss, the court extended plaintiff's time even fur- 
ther—until February 22nd. 

On February 24, 1988, the court received yet another motion to 
extend plaintiffs time (until March 14, 1988) on the ground that 
counsel had just received a copy of the court’s last order. The pa- 
pers indicated that plaintiff's dispositive motion was “substantially 
complete” and implied that it would be served and filed by the re- 
quested new deadline. To date, no such motion has been received by 
the court. 

* * * * * * * 

On June 22, 1988, the intervenor-defendant filed a renewed mo- 
tion to dismiss for lack of prosecution. The defendant joins in the 
motion. The time for the plaintiff to respond has run—without any 
response. 

The motion to dismiss is made pursuant to CIT Rule 41(b), which 
provides, in pertinent part: 


Involuntary Dismissal—Effect Thereof. 


* * *(2) Whenever it appears that an action is not being prose- 
cuted with due dilligence, the court may upon its own initiative 
after notice, or upon motion of a defendant, order the action 
dismissed for lack of prosecution. 

(3) For failure of the plaintiff to comply with these rules or 
with any order of the court, a defendant may move that the ac- 
tion be dismissed. 

(4) A dismissal under this subdivision (b) operates as a dis- 
missal upon the merits, unless the court otherwise directs. 


Dismissal under this rule is discretionary. United States v. B.B.S. 
Electronics International Inc., 9 CIT 561, 563, 622 F. Supp. 1089, 
1091 (1985), citing Silver Reed America, Inc. v. United States, 5 CIT 
279, 280, 565 F.Supp. 1047, 1048 (1983). The primary rationale un- 
derlying such a dismissal is the failure of a plaintiff to live up to its 
duty to pursue its case diligently. United States v. Joan and David 
Helpern Co., 9 CIT 275, 278, 611 F.Supp. 985, 989 (1985), citing Lyell 
Theatre Corp. v. Loews Corp., 682 F.2d 37 (2d Cir. 1982), and Messen- 
ger v. United States, 231 F.2d 328 (2d Cir. 1956). Dismissal with 
prejudice for failure to prosecute is a drastic sanction, which there- 
fore should be imposed sparingly. Jd., 9 CIT at 279, 611 F.Supp. at 
989. As the court in B.B.S. Electronics has stated: 


* * * In general terms, it may be said that the Court will not 
dismiss an action in the absence of a showing of a clear pattern 
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of delay, contumacious conduct, or failure to comply with or- 
ders of the Court. 9 CIT at 563, 622 F.Supp. at 1092. 


There has been no contumacious conduct in this action, but, un- 
fortunately, these proceedings, as outlined above, show a clear pat- 
tern of delay and a failure to comply with the rules and orders of 
the court. Indeed, the plaintiff has defaulted on intervenor-defend- 
ant’s instant motion to dismiss, while also not living up to the indi- 
cation in its February 1988 motion that a dispositive move was im- 
minent on its part.? The court is thus left with little alternative but 
to deny any further extension of time and to grant the motion to 
dismiss. 

Judgment will enter accordingly. 


(Slip Op. 88-105) 
ELectronic Arrays, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-10-01387 
Before Watson, Judge. 


[Defendant’s motion for summary judgment granted. ] 
(Decided August 8, 1988) 


Horton & Whiteley, (Robert Scott Whiteley) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, United States Department 
of Justice (Florence Peterson) for defendant. 


MEMORANDUM OPINION AND ORDER 


This action challenged the tariff classification of imported articles 
which are used to inspect the quality of semiconductor devices 
while they are being manufactured. The articles consist of transport 
mechanisms, which move the semiconductors, and microscopes 
which are screwed on to a rod extending from the transport 
mechanism. 

One type of importation is called a bonding checker, and it is used 
to inspect the semiconductor device just before it is encapsulated. 
The bonding checker inspects the bonding wires which form the 
electrical connection between the integrated circuit and the lead 
frame to ascertain that wires are properly attached and spaced. The 
bonding checker automatically moves an unencapsulated semicon- 
ductor device in front of the operator, at which point it is scruti- 
nized through the microscope. The operator may then choose be- 
tween pressing a switch which allows good devices to pass on, or a 
number of rejection switches, each of which relates to a specific 


2 Of course, expedition is most necessary in an action like the one at bar, which has been brought pursuant to 19 U.S.C. 
§ 1516a and 28 U.S.C. § 1581(c). 
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type of defect and causes the device to be transported to the appro- 
priate rejection container. The bonding checker also has an auto- 
matic counter that keeps track of the number of devices which are 
accepted and rejecied. 

The other type of importation is called a die visual checker. It is 
used to inspect the part of a semiconductor known as an expanded 
wafer which has surface components known as dies. The dies to be 
inspected are aligned on a plastic sheet and attached by a thin layer 
of adhesive. The sheet is held by a special ring and placed on a mov- 
able stage. The operator can then view the dies through the micro- 
scope, look for defects, and choose between acceptance and eight 
categories of rejection. If rejected, a pen automatically pushes the 
die up from the side to reduce its adhesiveness, a vacuum nozzle 
sucks it up, and it is pushed into the appropriate rejection bottle. 

The government classified the imported articles as other “optical 
instruments” under item 710.90 of Schedule 7, Part 2, headnote 3 of 
the TSUS which states: 


3. The term “optical instruments” as used in this part, em- 
braces only instruments which incorporate one or more optical 
elements, but does not include any instrument in which the in- 
corporated optical element or elements are solely for viewing a 
scale or for some other subsidiary purpose. 


Plaintiff claims that the transport mechanisms and the micro- 
scopes should be classified separately; the former in the provision 
for conveyers and other lifting, handling, loading or unloading ma- 
chinery,! and the latter in the provision for compound optical 
microscopes.’ 

The parties have made cross-motions for summary judgment. At a 
hearing conducted by telephone, the court satisfied itself that there 
were no genuine issues of fact necessitating a trial. The question 
before us is entirely one of law, namely whether the articles formed 
by the attachment of the microscopes to the transport mechanism 
are unitary articles subject to classification as entireties. Stated dif- 
ferently the issue is whether the transport mechanisms and micro- 
scopes are separate and independent articles for the purposes of tar- 
iff classification. 

The government stresses the simple and undisputed fact that the 
importations are used in a unified configuration for the visual in- 
spection of semiconductor devices. 

The plaintiff makes a more complex argument. It stresses the ru- 
dimentary and easily reversible way in which the microscope is 
screwed on to the transport mechanisms. It argues that the law de- 
fines “optical instruments” as instruments which “incorporate” one 


! Item 664.10 of the Tariff Schedules of the United States (TSUS), which provides for “elevators, hoists, winches, cranes, 
jacks, pulley tackle, belt conveyors, and other lifting, handling, loading or unloading machinery or conveyors. 

The government argues that the imported articles are not like the ones described in item 664.10 according to Summaries 
of Tariff and Trade Information, Schedule 6, Volume 8, p. 179 (1969) giving examples of the various types of heavy duty 
equipment, which indicates the long standing administrative practice and interpretation of item 664.10 to be limited to 
heavy-duty industrial equipment designed to move material from one place to another externally to the device itself (See, 
Defendant’s Opposition to the Plaintiff's Cross-motion for Summary Judgment, page 8). 

? Item 708.73 of the TSUS. 
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or more optical elements, meaning much more permanent or cus- 
tomized incorporation than the simple external attachment which 
takes place here. The plaintiff also stresses the fact that the micro- 
scopes involved here are of an ordinary variety without special ad- 
aptation for the use of semiconductor inspection. In addition, the 
plaintiff points out that the microscopes comprise approximately 
ten percent of the value of the importations. 

The government classification of the imported articles as optical 
checking instruments enjoys the presumption of correctness, unless 
the court finds it to be erroneous. 

The court finds no meaningful distinction between the facts in 
this case and those in Corning Glass Works v. United States, 82 
Cust. Ct. 249, C.D. 4807 (1979), on remand from the Court of Cus- 
toms and Patent Appeals in United States v. Corning Glass Works, 
C.A.D. 1216, 586 F.2d 822 (1978). In that case the imported articles 
involved a device designed to inspect drug-filled ampuls by moving 
the ampuls and rapidly spinning them around under observation of 
an operator through a magnifying lens which was included within 
the imported article. That device was also classified as an optical in- 
strument under 710.90 of Schedule 7, Part 2, headnote 3 of the 
TSUS. 

On remand from the Court of Customs and Patent Appeals in 
Corning, the Customs Court found that 


* * * the Rota’s [article’s] primary function is the optical in- 
spection of ampuls, and the magnifying lens concededly must 
be employed to perform such function. The fact that the Rota 
incorporates nonoptical apparatus to mechanize and pace the 
inspection process does not alter the fact that the machine’s 
function is optical inspection. Since the Rota’s sole purpose is 
optical inspection, its optical element is obviously at least coe- 
qual in function to the machine’s nonoptical features. 

*** it must be recognized that the optical element itself 
need not be the most important or dominant element of the in- 
strument. As held in Ataka, “the statutory distinction is be- 
tween ‘subsidiary’ and not ‘subsidiary’ ” (64 CCPA at 66, n.5). 


Id.,at 257, 258. 

Plaintiff here does not dispute that the microscopes included in 
the imported article serve more than merely a subsidiary function. 
Instead, plaintiff alleges that classification of these articles is gov- 
erned by the doctrine of entireties, under which these microscopes 
and transporting mechanisms would be classified separately as two 
independent articles. 

The government, on the other hand, argues that the doctrine of 
entirety does not apply in this case, because Congress clearly in- 
tended to classify such combination instruments and appliances 
which incorporate optical elements as a single article covered by 
item 710.90 of TSUS. 
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The doctrine of entirety has nowhere been better explained than 
in the scholarly opinion of Judge Mollison in Donalds Ltd., Inc. v. 
United States, 32 Cust. Ct. 310, 315 C.D. 1619 (1954), as follows: 


If what is imported as a unit is actually and commercially two 
or more individual entities which, even though imported joined 
or assembled together, nevertheless, retain their individual 
identities and are not subordinated to the identity of the combi- 
nation, duties will be imposed upon the individual entities in 
the combination as though they had been imported separately. 
Conversely, if there are imported in one importation separate 
entities, which by their nature are obviously intended to be 
used as a unit, or to be joined together by mere assembly, and 
in such use or joining the individual identities of the separate 
entities are subordinated to the identity of the combined entity, 
duty will be imposed upon the entity they represent. 


While this doctrine is very useful in determining the object of 
statutory coverage, the statute itself dictates its scope. The reten- 
tion of individual identities of the transporting mechanisms and mi- 
croscopes and the ease of their physical separation do not override 
their classification as a unified entity in this case, where the statu- 
tory coverage is explicitly extended to such combinations. The law 
does not allocate the pro rata functional significance or value of the 
optical element of the imported article, but requires only that it is 
not a subsidiary element of the instrument. It is not up to this court 
to change that. 

In view of the existing precedents and the specific statutory cov- 
erage of devices which combine optical and other features, the court 
concludes that the existence of a direct physical, as well as function- 
al relationship between the transporting mechanisms and micro- 
scopes in question is dispositive in this case. 

The court finds that these importations include an optical ele- 
ment which serve more than a subsidiary function, and, therefore, 
their classification as optical checking instruments under item 
710.90 of TSUS was not erroneous. 

For the reasons given above it is hereby 

OrbERED that defendant’s motion for summary judgment is grant- 
ed and it is further 

OrbDERED that plaintiff's cross-motion for summary judgment is de- 
nied and it is further 

OrbERED that the liquidated classification and assessment of duties 
of the appropriate Customs Service official is affirmed and this ac- 
tion is dismissed. 
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